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                    (DELIVERED BY HON'BLE ASHOK BHUSHAN, J.)

All  these  appeals  filed  against  the  various  judgment  and 

orders of  Hon'ble Single Judge, have been heard together and are 

being decided by this common judgment.  Although the main issues 

raised in the above appeals are common but Special Appeal No. 25 

of 2006, Smt. Manju Awasthi Vs. State of U.P. is being treated as a 

leading appeal and pleadings and issues raised in the said appeals 

are being noted in some detail. 

Special Appeal No. 25 of 2006 Smt. Manju Awasthi Vs. State 

of  U.P.  has  been  filed  by  two  appellants  namely;  Smt.  Manju 

Awasthi and  Committee of Management Sri Dosar Vaish Balika 

Inter College Cantt. Kanpur Nagar against the judgment and order 

of   Single Judge dated 22.11.2005,  passed in  writ  petition  No. 

41420 of 2004, Dr. Smt. Sushila Gupta Vs. The Joint Director of 

Education and others; and writ petition No. 33360 of 2005, Dr. Smt. 

Sushila Gupta.  Vs.  State of  U.P.  And others.  Single Judge vide 

judgment  and  order  dated  22.11.2005  allowed  both  the  writ 

petitions,  against  which  special  appeal  has  been  filed  by  Smt. 

Manju Awasthi and Committee of Management, Dosar Vaish Balika 

Inter College challenging the order passed by Single Judge in writ 

petition No. 33360 of 2005. 

Brief  facts  giving  rise  to  the  writ  petitions  and  thereafter 

special appeal No. 25 of 2006 now need to be noted. The institution 

Dosar Vaish Balika Junior High School was recognised as Junior 

High School within the meaning of U.P. Basic Education Act, 1972 
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and was also receiving grant-in-aid at Junior High School level. The 

institution was granted recognition as high school without finance 

(Vitta Vihin) under section 7A (a) of U.P. Intermediate Education 

Act, 1921 (hereinafter referred to as '1921 Act') on 1.8.1992. The 

High School was further recognised as Intermediate college in the 

year 1995 under section 7A(a) of the Act. No posts were created 

either  at  a  High  School  level  or  Intermediate  level  after  the 

recognition under the 1921 Act. The permanent Head Mistress as 

well as other teachers of the Junior High School level continued to 

receive their salary under the grant-in-aid granted to the institution 

at Junior High School level. Permanent Head Mistress retired on 

30.6.1999 thereafter senior most Assistant Teacher functioned as 

officiating head Mistress.  Smt. Sushila Gupta, the respondent no. 5 

to the appeal  was next senior most teacher who was not given 

charge of  the officiating head mistress by the management  and 

management  passed resolution  dated 1.7.1992 giving charge to 

Smt.  Shashi  Prabha  Misra  as  officiating  Head  Mistress  whose 

signature  was  attested  by  the  District  Inspector  of  Schools  on 

10.7.2001.  District  Inspector  of  Schools  passed  an  order  on 

16.7.2001 that Smt. Sushila Gupta would function as an officiating 

Head Mistress against which order, Smt. Shashi Prabha Misra filed 

writ  petition  being  writ  petition  No.  30736  of  2001  in  which  an 

interim  order was passed on 29.8.2001.  The signature of  Smt. 

Shashi Prabha Misra was attested on 6.9.2004 by the District Basic 

Education Officer  and an advertisement  was also issued by the 

management on 12.6.2004 inviting applications for appointment on 

the  post  of  Head  Mistress  of  Dosar  Vaish  Balika  Junior  High 

School. Smt. Sushila Gupta filed writ petition No. 41420 of 2004 in 

which an interim order was passed on 5.10.2004 restraining the 

respondents from proceeding with the advertisement. However, in 

special appeal No. 1393 of 2004 the interim order granted by Single 

Judge was modified to the extent  that  selection pursuant to the 

interim  order  shall  go  on  and  any  appointment  made  shall  be 
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subject to the decision of the writ petition. Selection was thereafter 

held  for  the  post  of  Head  Mistress  and  Selection  Committee 

recommended Smt. Manju Awasthi,  which was also approved by 

the  District  Basic  Education  Officer  on  25.2.2005.  Smt.  Sushila 

Gupta  filed  writ  petition  being  writ  petition  No.  33360  of  2005 

challenging the order of District Basic Education Officer approving 

the  appointment  of  Smt.  Manju  Awasthi.  Approval  of  the 

appointment order was given by the District Basic Education Officer 

under the U.P. Recognized Basic Schools (Junior High Schools) 

(Recruitment and Conditions of Service of Teachers) Rules, 1978. 

Both the writ petitions were allowed by Single Judge by judgment 

and order dated 22.11.2005.  Hon'ble Single Judge held that the 

institution having been upgraded as High School and Intermediate, 

appointment on the post of head of the institution has to be made in 

accordance with the U.P. Intermediate Education Act, 1921 and the 

regulations framed thereunder as well as under U. P. Secondary 

Education Service Selection Boards Act, 1982. Advertisement and 

consequent  selection  of  the  appellant  as  Head  Mistress  of  the 

Junior High School was set aside. Smt. Manju Awasthi as well as 

committee of management aggrieved by the aforesaid judgment of 

Hon'ble Single Judge have filed the appeal. 

Special  Appeal  No.  170  of  2005  District  Basic  Education 

Officer  and  another  Vs.  Shree  Krishna  Tripathi  has  been  filed 

challenging the judgment and order of Hon'ble Single Judge dated 

13.1.2005,  passed  in  writ  petition  No.  29697  of  2004,  Shree 

Krishna Tripathi Vs. State of U.P. Writ petition No. 29697 of 2004 

was filed by Shree Krishna Tripathi, who was working as a Clerk in 

the institution, challenging the order dated 1.7.2004 by which he 

was superannuated at the age of 58 years. Shree Krishna Tripathi 

was appointed as clerk in  the Junior  High School,  which Junior 

High School was upgraded from Junior High School to High School 

by  order  dated  19.2.1997.  The  upgraded  institution  was  not 
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receiving  any  grant-in-aid.  The  writ  petitioner  after  having 

completed  58  years  was  directed  to  be  superannuated  in 

accordance  with  the  provisions  of  the   U.P.  Recognised  Basic 

Schools  (Junior  High  Schools)  (Recruitment  and  Conditions  of 

Service of Ministerial Staff and Group 'D' Employees) Rules, 1984. 

The said order was challenged by the writ petitioner contending that 

institution having been upgraded, his service conditions shall  be 

governed by U.P. Intermediate Education Act, 1921 and the Rules 

framed  thereunder  and  the  date  of  retirement  under  the 

Regulations being 60 years, he cannot be asked to be retired at the 

age of 58 years. Hon'ble Single Judge allowed the writ petition and 

quashed the order of retirement at the age of 58 years and directed 

that  writ  petitioner  should  be  allowed  to  continue  till  60  years. 

Hon'ble Single Judge held that after up gradation of institution, the 

service  conditions  of  the  employees  shall  be  governed  by  U.P. 

Intermediate  Education  Act,1921  and  Regulations  framed 

thereunder.  The  District  Basic  Education  Officer  as  well  as  the 

Assistant Director of Education Basic have filed the Special Appeal 

challenging the said judgment.

Special Appeal No. 1468 of 2005 Surendra Datt Kaushik Vs. 

State of U.P. has been filed against the judgment and order dated 

24.11.2005,  passed by  Hon'ble Single Judge in writ  petition No. 

63578 of  2005, Naresh Pal  Singh Vs. State of  U.P. and others. 

Sarvaodaya Mandir Junior High School was a recognised Junior 

High School receiving grant-in-aid. The institution was upgraded as 

High School in the year 1993 and Intermediate in the year 1997. 

However, recognition was without any finance (Vitta Vihin) and the 

salary  was  being  disbursed  at  Junior  High  School  level.  An 

advertisement  was  issued  by  the  management  on  24.11.2004 

inviting applications for appointment on the post of Head Master, in 

pursuance of which selection was undertaken which was approved 

by  letter  dated  16.9.2005  of  District  Basic  Education  Officer 
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approving Surendra Datt Kaushik as Head Master of Junior High 

School.  Naresh Pal  Singh filed writ  petition No.  63578 of  2006, 

challenging the order of District Basic Education Officer approving 

the appointment.  The writ  petition has been allowed by  Hon'ble 

Single  Judge by  the  impugned  judgment  dated  24.11.2005 

quashing  the  order  of  District  Basic  Education  Officer.  Hon'ble 

Single  Judge following  his  earlier  judgment  in  the  case  of  Dr. 

Sushila Gupta Vs. Joint Director of Education and others (supra) 

held that after up gradation of the institution, the appointments has 

to  be  made  in  accordance  with  the  provisions  of  the  U.P. 

Intermediate  Education  Act,  1921  and  U.P.  Act  No.  5  of  1982. 

District  Basic  Education  Officer  has no jurisdiction  to  make any 

selection. 

Special Appeal No. 842 of 2009, Malti Verma vs. State of U.P. 

has been filed against the judgment and order dated 21.5.2009, 

passed in writ petition No. 40581 of 2008, Rajendra Pal Singh Vs. 

State of U.P. and others. Sunasir Nath Junior High School was a 

recognised Junior High School receiving grant-in-aid. In 1988 the 

institution was recognised as High School and in the year 1994, as 

Intermediate  college.  Vacancy  of  Head  Master  of  Junior  High 

School was advertised on 3.12.1997 and Malti Verma was selected 

as Head Mistress, which was approved by District Basic Education 

Officer vide his letter dated 19.1.2008. The appointment of  Smt. 

Malti  Verma has been challenged by Ravindra Pal Singh in writ 

petition which writ  petition was allowed by  Hon'ble Single Judge 

setting  aside  the  appointment  order  dated  21.1.2008  with  the 

direction  that  appointment  be  made  in  accordance  with  the 

provisions of the U.P. Intermediate Education Act, 1921 read with 

1982 Act. Malti Verma, the selected candidate has filed the appeal. 

Special Appeal No. 1957 of 2010 has been filed against the 
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judgment  and order  dated 21.5.2009,  passed by  Hon'ble  Single 

Judge in writ petition no. 40581 of 2008, Ravendra Pal Singh Vs. 

State of U.P. which judgment has already challenged by Smt. Malti 

Verma in  special  appeal  no.  842 of  2009 as noted above.  The 

appeal  No.  1957  of  2010  has  been  filed  by  the  committee  of 

management of two institutions namely; Sri Krishna Vidya Mandir 

and  committee  of  management  Adarsh  Sarvajanik  Uchchatar 

Madhyamik Vidyalaya, Angadpur after obtaining leave by this Court 

to challenge the judgment dated 21.5.2009 on the ground that in 

view of the said judgment, they are unable to make selection on the 

post of Principal. 

We have  heard  Sri  P.N.  Saxena,  Sri  B.L.  Yadav,  Sri  Anil 

Kumar,  Sri  K.  Sahi,  learned counsel  for  the appellants,  Sri  C.B. 

Yadav,  learned  Additional  Advocate  General,  Sri  S.C.  Tripathi, 

learned Standing Counsel for the State respondents and Sri R.K. 

Ojha as well as Sri H.N. Singh for the private respondents.

The above appeals filed by the appellants can be divided in 

three categories:

(a) Appellants who have been selected as Head Master or Head 

Mistress of Junior High School in a recognised institution under the 

U.P. Intermediate Education Act,1921 after approval of the Basic 

Shiksha Adhikari whose selection has been set aside by  Hon'ble 

Single Judge in writ petition. 

(b) Appeals by the committee of management of the institutions 

which had conducted the selection of Head Mistress at Junior High 

School level which was set aside by Hon'ble Single Judge including 

the appeal by committee of management of two institutions which 
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although had not made any selection but have challenged the order 

dated 21.5.2009 after obtaining leave of the Court on the ground 

that judgment affects their right to make selection on the post of 

Head Mistress of Junior High School. 

(c) The appeal by District Basic Education Officer and Assistant 

Director  of  Basic  have challenging the order passed by  Hon'ble 

Single Judge   by which order it has been held that after upgrdation 

of  the  institution,  Basic  Shiksha  Adhikari  has  no  authority  or 

jurisdiction to make selection on the post of Head Master/ Head 

Mistress in an upgraded institution. 

Learned counsel for the appellants in support of their appeals 

submitted that the Junior High School which was receiving grant-in-

aid  were  upgraded  as  High  School/Intermediate  college  under 

section 7-A(a) of the U.P. Intermediate Education Act, 1921 which 

recognition clearly contemplated that recognition is without finance 

(Vitta Vihin) and no post having been created for the High School or 

Intermediate  colleges,  only  post  on  which  payment  of  salary  is 

made is post of Head Master of Junior High School,  hence, no 

error has been committed in making selection on the post of Head 

Master  or  Head  Mistress  of  Junior  High  School  level  as  the 

provisions of 1978 Rules regarding selection and appointment of 

head master/ Head Mistress still continues and no exception can be 

taken to selection on the post of Head Master/ Head Mistress of 

Junior High School. It  is submitted that post of Principal of High 

School  or  Intermediate  college  having  not  been  created,  no 

appointment can be made on the post of Principal of Intermediate 

college under the U.P. Intermediate Education Act, 1921 and U.P. 

Act  No.  5  of  1982.  Reliance  has  also  been  placed  on  the 

Government  Order dated  24.11.2001  which  provided  that 

administrative control of Basic Shiksha Adhikari shall continue with 
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regard to the post which were receiving grant-in-aid at the Junior 

High  School  level  even after  upgradation  of  the  institution.  It  is 

further submitted that the institution is continued to be managed by 

the Head Master of the Junior High School even after upgradation 

who performs all administrative functions. The selection made by 

the Basic Shiksha Adhikari has been supported by learned counsel 

for the appellant assailing the judgment of  Hon'ble Single Judge 

allowing  the   writ  petitions.  Learned  counsel  appearing  for  the 

District  Basic Education Officer, Sri  K. Sahi,  has also contended 

that Basic Shiksha Adhikari continues to have administrative control 

over  the  institution  since  salary  is  being  paid  from  grant-in-aid 

received by the institution at Junior High School level which is being 

disbursed by the Basic Shiksha Adhikari. 

Learned counsel for the private respondents/ writ petitioners 

have  supported  the  judgment  of  Hon'ble  Single  Judge and 

contended that  after  a  Junior  High School  is  upgraded as High 

School/Intermediate college, the identity of Junior High School is 

lost and the institution is to be governed by the provisions of the 

U.P. Intermediate Education Act, 1921 and the U.P. Act No. 5 of 

1982 and the fact that institution is not receiving grant-in-aid at High 

School  level/  Intermediate  level  shall  not  make  any  difference 

because the applicability of  the U.P. Intermediate Education Act, 

1921 and U.P. Act No. 5 of 1982 is not dependent on grant-in-aid 

which aspect is covered by U.P. Act No. 24 of 1971, but on the fact 

of granting recognition under the U.P. Intermediate Education Act. It 

is contended that the appointment on the post of Principal is to be 

made  in  accordance  with  the  provisions  of  U.P.  Intermediate 

Education Act, 1921 and the U.P. Act No. 5 of 1982. 

Sri  C.B.  Yadav,  learned  Additional  Advocate  General  has 

appeared on behalf of the State and has made his submissions. 

While  hearing the  appeal  No.  25 of  2006,  this  Court  had 
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noticed the issues which have been raised in the appeal and had 

allowed time to learned Standing Counsel to obtain instructions and 

file  an  affidavit.  It  is  useful  to  quote  the  order  dated 11.8.2008 

passed by this Court in the appeal which is to the following effect.

“Heard Sri Prabodh Gaur, learned counsel for the 

appellant,  Sri  R.K.  Ojha  Advocate  and  Sri  K.  Sahi,  

counsel for the respondent. 

One of the questions raised in the present special  

appeal  is  that  an  aided  and  recognized  Junior  High  

School  being  upgraded as  High  School  and thereafter  

Intermediate College under self finance, the Headmaster  

of the Junior High School will continue on the post or not. 

To  elaborate  whether  there  shall  be  a  separate 

Principal of the High School/Intermediate College which is 

unaided and the Headmistress/Headmaster of the Junior  

High  School,  which  is  recognized  and  aided,  shall  be 

entitled to function as the Head of the junior section only  

and as to whether there shall be two units for running the  

institution  with  two  head  of  the  institution,  learned 

Standing Counsel appearing for the State prays time to  

obtain instruction in this regard. 

As prayed, put up on 19th August, 2008 for further  

hearing. 

The issues raised in the appeal  are general  and 

may effect  large number of  institutions.  Sri  G.K.  Singh 

Advocate, who is present in the Court and other members 

of the Bar,  who so desire,  may assist the Court  in the  

matter on the next date fixed.”

Subsequently, again hearing the matter on 26.11.2010, the 
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Court issued notice to the learned Advocate General to assist the 

Court looking to the importance of the issues raised in the appeal. 

The order dated 26.11.2010 is to the following effect:

“By an order  dated 11.8.2008 we had allowed time to  

learned Standing Counsel  to obtain instruction.  One of  

the question which has been raised in the appeal is that  

an  added  and  recognized  Junior  High  School  being 

upgraded  as  High  School  and  thereafter  Intermediate 

College under self finance, the Headmaster of the Junior  

High School will continue on the post or not. 

This  appeal  is  being  heard  along  with  the  appeal  no.  

858(defective) of 2010 in which learned Single Judge has  

taken the view that the status of Junior Hihg School after  

its upgradation shall come to an end. Reliance by learned 

Single Judge in this regard has been placed on Division 

Bench Judghment in Ajay Pratap Rai Vs. District Basic  

Education 2004 ADJ and two other judgments of learned  

Single Judge. The correctness of the aforesaid Judgment  

has been questioned in  Appeal  No.  858 of  2010.  The  

issues which have arisen in this appeal raise important  

question  and  we  deem it  fit  and  appropriate  to  issue  

notice to learned Advocate General to assist the Court.  

We also permit the appellant to implead U.P. Secondary  

Education Service Selection Board through its Secretary,  

Allahabad as respondent no. 6 and serve copy on the  

counsel appearing for the selection Board. We also direct  

that relevant circulars and Government Orders issued in  

this regard by the State of U.P. be also placed on record  

by learned Advocate General by an affidavit.
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List on 13.12.2010 by 2p.m.”

Again  the  Division  Bench  after  hearing  the  parties  on 

10.1.2011, passed following order:

“Heard Sri P.N. Saxena, learned Senior Advocate and Sri  

Prabodh Gaur, learned counsel on behalf of appellants,  

Sri  Sattish  Chaturvedi,  learned  Additional  Advocate 

General, assisted by Sri U.S. Mishra, learned Standing 

Counsel on behalf of the State-respondents.

 

In  pursuance  to  the  order  of  this  Court  dated  26th  

November,  2010,  a  supplementary  affidavit  has  been 

filed  today  by  Sri  T.N.  Verma,  Additional  Director  of  

Education, U.P. Allahabad on behalf of State. The same 

is taken on record.

 

We have perused the affidavit. The same is not to our  

satisfaction.  Various issues are up for  consideration in  

these  appeals.  A  recognised  and  aided  Junior  High 

School has been granted recognition under Section 7-A  

of  the  U.P.  Intermediate  Education  Act,  1921.  Under  

Regulation  4  of  Chapter  II,  teachers  of  Junior  High 

School are not entitled to be considered as teachers of  

the  High  School,  which  is  granted  recognition  under  

Section  7-A and  not  under  Section  7,  in  view  of  the  

specific language of said Regulation. Similarly, the issues 

as to (a) who is to act as the authority for the disciplinary  

action in respect of teachers of the institution after up-

gradation, (b) who is to act as the approving authority, (c)  

which  authority  would  recognize  the  Committee  of  

Management  of  the  institution  after  such  up-gradation 

and  (d)  who  is  to  participate  as  the  principal  in  the  

Selection Committee in terms of the Government Order,  



13

2001 regulating the appointment of part  time teachers.  

These are only few of such issues, which have not been 

examined  nor  have  been  clarified.  Many  more  similar  

issues may arise, which did need address by the State  

Government at the first instance in view of powers vested 

under Section 9 of the U.P. Intermediate Education Act,  

1921 and other statutory provisions.

 

Respondent no. 1, Secretary, Department of Secondary,  

Government  of  U.P.  at  Lucknow  after  examining  all  

aspects of the matter including those referred to above 

must file a comprehensive affidavit enclosing all relevant  

materials, which may throw light on the issues involved.

Sri  Sattish  Chaturvedi,  learned  Additional  Advocate 

General  prays  for  two  weeks'  further  time  to  file  the  

affidavit.

Time prayed for is allowed.

List this matter on 28th January, 2011.” 

An  affidavit  dated  27.4.2011  of  Secretary  Department  of 

Secondary  Education  Government  of  U.P.  has  been  filed  in 

compliance  of  the  order  dated  10.1.2011,  in  which 

recommendations made by a committee on various issues raised in 

the  order  dated  10.1.2011  have  been  brought  on  record.  The 

contents of the affidavit shall be noted in detail, while considering 

the  issues.  While  hearing  the  appeals,  the  Court  had  also  put 

specific  query to learned Advocate General  regarding conditions 

and circumstances under which recognition can be granted under 

section 7A to an institution as High School/ Intermediate. Specific 

query  was  also  put  as  to  whether  recognition/permission  under 

section 7A is contemplated to be granted to an already recognised 



14

institution  under  the  U.P.  Intermediate  Education  Act  or 

recognition/permission under section 7A can be granted for the first 

time to an institution under the U.P. Intermediate Education Act, 

1921.

Learned  Additional  Advocate  General  in  his  submissions 

relying  on  the  affidavit  of  Secretary  Department  of  Secondary 

Education submitted that after upgradation of Junior High School as 

High School/ Intermediate, the identity of Junior High School is lost 

although the  teachers  who were  working  at  Junior  High  School 

level  shall  be paid salary even after  upgradation of  Junior  High 

School  and  the  provisions  of  U.P.  Recognized  Basic  Schools 

(Junior High Schools) (Recruitment and Conditions of Service of 

Teachers)  Rules,  1978  shall  not  be  applicable.  The  upgraded 

institution  shall  be  governed  by  the  approved  scheme  of 

administration  undere  U.P.  Intermediate  Education  Act,  1921. 

Recognition  which  have  been  granted  under  section  7A  are 

recognition without finance (Vitta Vihin) and the institution is to be 

run by part time teachers appointed under section 7AA of the Act. In 

so far as part time teachers are concerned no post are created for 

them  and  their  service  conditions  are  to  be  governed  by  the 

Government Order dated 10.8.2001. The Head Master of the Junior 

High School however, shall continue to function as Head Master but 

he shall be receiving the salary of Junior High School level.  For 

disciplinary action against the teachers of the upgraded institutions, 

the provisions of U.P. Act No. 5 of 1982 shall be applicable only to 

the teacher who are receiving the grant-in-aid up to Junior High 

School,  further so far as part time teachers are concerned they will 

be governed by the Government Order dated 10.8.2001. The report 

which has been brought  on record by means of  affidavit  of  the 

Secretary  has  also  made  certain  recommendations  regarding 

bringing certain amendments in 1978 Rules and U.P. Act No. 5 of 

1982.
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We have considered the submissions of learned counsel for 

the parties and have perused the record. 

From the submissions and pleading of the parties, following 

are  the  issues  which  have  arisen  for  consideration  in  these 

appeals. 

1. Whether after the Junior High School is recognised as High 

School/Intermediate college, the post of Head Master/ Head 

Mistress of the Junior High School is to be filled in accordance 

with the provisions of U.P. Recognized Basic Schools (Junior 

High  Schools)  (Recruitment  and  Conditions  of  Service  of 

Teachers) Rules, 1978   or selection and appointment to the 

post of Head Master/Principal of recognised institution is to be 

made in accordance with the provisions of U.P. Intermediate 

Education Act, 1921 and  U. P. Secondary Education Service 

Selection Boards Act, 1982?

2. Whether after a Junior High School is recognised as High 

School/Intermediate college and there being no post created 

of Head Master/ Principal in the recognised institution, it is 

the Head Master of the Junior High School, who is to function 

as  Principal  of  the  recognised  institution  and  perform 

functions and duties which are required to be performed by 

the principal of the recognised upgrade institution? 

3. Whether after recognition is granted under section 7-A (a) to 

an institution for the first  time which recognition is without 

finance  (Vitta  Vihin),  there  is  any  obligation  on  the 

management  to  make  appointment  on  the  post  of  Head 

Master /Principal of High School/Intermediate College?
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4. Whether  under  section  7A(a)  of  the  U.P.  Intermediate 

Education Act, 1921, the Board with the prior approval of the 

State Government can recognise an institution in any new 

subject  or  group  of  subjects  or  for  a  higher  class;  which 

institution is  already a recognised institution under the U.P. 

Intermediate Education Act, 1921 or such recognition can be 

granted  for  the  first  time under  section  7A(a)  of  the  U.P. 

Intermediate Education Act, 1921 to an institution which is 

not  a  recognised  institution  under  U.P.  Intermediate 

Education Act, 1921?

5. Whether the word “institution” occurring in Section 7A(a) of 

U.P. Intermediate Education Act is to be read as “institution” 

as  defined  under  section  2(b)  of  the  U.P.  Intermediate 

Education Act, 1921? 

Before we proceed to consider the above mentioned issues, 

which  have  arisen  in  these  appeals,  it  is  relevant  to  look  into 

statutory  scheme  of  the  1921  Act  specially  in  context  of 

“recognition”.  The 1921 Act  was enacted for  establishment  of  a 

Board of High School and Intermediate Education to take the place 

of the University in regulating and supervising the system of High 

School  and  Intermediate  Education  in  Uttar  Pradesh  and  to 

prescribe courses therefor. Major amendments were made in the 

1921 Act by U.P. Act No.34 of 1958 and U.P. Act No.26 of 1975. 

Section 2 of the Act contains definition clause. Section 2(a) and 

2(b) of the 1921 Act, which are relevant for the present case, are as 

follows:-

“2. Definitions.- In this Act, and in all regulations 
made hereunder, unless there is repugnant in the 
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subject or context,-

(a) “Board” means the Board of High School  
and Intermediate Education;
...........

(b) “Institution”  means  a  recognised 
Intermediate College, Higher Secondary School  
or High School and includes, where the context  
so requires, a part of an institution, and ‘Head of  
Institution” means the Principal or Head Master,  
as the case may be, of such institution;”

Section 3 of  the 1921 Act  provides for  constitution  of  the 

Board. Section 7 of the 1921 Act provides for power of the Board. 

Section 7(4) provides for power of the Board to recognise institution 

for the purposes of examination. Section 7(4) of the 1921 Act is as 

follows:-

“7.  Power  of  the  Board.- Subject  to  the 
provisions of this Act, the Board shall have the  
following powers, namely:

(1) .....
.....

(4) To recognise institution for the purposes of  
its examination.”

Section 9 of the 1921 Act provides for power of the State 

Government. Section 9(4), which is relevant for the purpose, is as 

follows:-

“9.  Powers  of  the  State  Government.-  (1)  
.....

(2) .....
.....

(4). Whenever,  in  the  opinion  of  the  State  
Government, it is necessary or expedient to take  
immediate  action,  it  may,  without  making  any 
reference  to  the  Board  under  the  foregoing 
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provisions, pass such order or to take such other  
action consistent with the provisions of this Act  
as it deems necessary, and in particular, may, by  
such  order  modify  or  rescind  or  make  any  
regulation  in  respect  of  any  matter  and  shall  
forthwith inform the Board accordingly.”

Section 15 of the 1921 Act contains the power of the Board to 

make Regulations. Section 15(2) enumerates power of the Board to 

lay  down  conditions  for  recognition  of  the  institution  for  the 

purposes  of  examinations.  Section  15  sub  clause  (1)  and  sub 

clause 2(c) of the 1921 Act are as follows:-

“15.  Power  of  the  Board  to  make  
Regulations.-(1)  The  Board  may  make 
Regulations for the purpose carrying into effect  
the provisions of this Act.

(2) In particular  and without  prejudice to  the 
generality of the foregoing power, the Board may 
make Regulations providing for all or any of the 
following matters, namely,- 

(a) .....

(b) .....

(c) the conditions of recognition of institutions 
for the purposes of its examinations;”

The regulations have been framed by the Board in exercise 

of power under Section 15 of the Act. After the U.P. Act No.35 of 

1958,  the  regulations  were  framed  by  notification  dated  24th 

November,  1959.  Chapter-VII  of  the  Regulations  provided  for 

“recognition to the institution by the Board”. Various conditions were 

laid down by the Board to be fulfilled before recognition is granted 

under the 1921 Act. One of the conditions enumerated by the Board 

also related to the staff  which shall  hereinafter be referred to in 

detail.  The  conditions  mentioned  in  Chapter-VII  enumerates 

fulfilment  of  various  requirements  like  fitness  of  the  institution, 
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endowment, number of students, staff etc. The recognition was to 

be granted by the Board for preparing the students for examination 

conducted by the Board after fulfilment of conditions as enumerated 

in Chapter-VII. What should be the number of teachers required for 

a recognised institution also was provided in the regulations and 

subsequently  the Manak (the principles) of requirement of number 

of teachers was laid down by the Government orders issued from 

time to time.

The State Government also used to provide various grants to 

educational  institutions  in  the  State  including  the  primary 

institutions, Junior High Schools and institutions recognised under 

the  1921  Act.  The  grants  were  provided  to  the  institutions  in 

accordance with the U.P. Education Code and in accordance with 

the terms and conditions as laid down by the State Government 

from time to time. The recurring grant provided to the institutions 

was referred to as maintenance grant. The provisions of the 1921 

Act  and  the  regulations  framed  thereunder  did  not  specifically 

provide  for  creation  of  post  after  recognition  of  an  institution, 

however,  creation  of  post  was  resorted  to  by  the  education 

authorities for purposes of regulating the teaching and other works 

in an institution. With regard to creation of post, the orders were 

issued by the State Government from time to time. The power to 

create the post in higher secondary institution was initially vested in 

the  District  Inspector  of  Schools/Regional  Inspectress  of  Girls 

Schools.  The State  Government  noticed that  unnecessary  posts 

were created by the aforesaid authorities, hence order was issued 

that no permission for creation of new posts be granted and if it is 

unavoidable to create a post, approval of the Director of Education 

be obtained. In this context reference to Government order dated 

31st December, 1974 is made which noticed the earlier position and 

contained the restriction for creation of post. It is useful to quote the 

Government order dated 31st December, 1974 which is as follows:-
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“izfrfyfi  jktkKk  la[;k  ;w0vks0 
453@iUnzg&8&3036@74 tks Jh izHkkdkUr 'kqDy] milfpo] 
mRrj izns’k 'kklu f’k{kk ¼8½ fnukWad 31 fnlEcj 1974

fo"k;%&  ekU;rk  izkIr  v’kkldh;  mPprj  ek/;fed 
fo|ky; esa  f’k{kdksa  rFkk  f’k{k.ksRrj deZpkfj;ksa  ds  inksa  dk 
l`tuA

eq>s ;g dgus dk funsZ’k gqvk gS fd lkaizfrd O;oLFkk 
ds  vk/khu  ekU;rk  izkIr  v’kkldh;  m0  ek0  fo|ky;ksa  esa 
f’k{kdksa  rFkk  f’k{k.ksRrj  deZpkfj;ksa  ds  inksa  ds  ltZu  dh 
Lohd̀fr  lEcfU/kr  ftyk  fo|ky;  fujh{kd  rFkk  e.Myh; 
ckfydk fo|ky; fujhf{kdkvksa  }kjk iznku dh tkrh gSA ;g 
ns[kus esa vk;k gS fd mDr vf/kdkjh vuko’;d inksa ds l~`tu 
dh Lohd̀r nsrs jgrs gSa ftlds ifj.kkeLo:i 'kklu ds mij 
O;; Hkkj c<+rk  tkrk  gSA  vr% ferO;rk  dh  ǹf"V ls  ;g 
fu.kZ; fy;k x;k gS  fd bl jktkKk dh frfFk  ds  i’pkr 
'kklu ds vxzsRrj vkns’kksa rd mDr vf/kdkjh fdlh uohu in 
ds l`tu dh Lohd̀fr ugha iznku djsaxsA bl lEcU/k esa ;g Hkh 
fu.kZ; fy;k x;k gS fd izFker% dksbZ uohu in dk l`tu gh 
u fd;k tk;s vkSj ;fn uohu in dk l`tu vifjgk;Z gks rks 
mldh Lohd̀fr f’k{kk funs’kd ¼ek0½ Lo;a iznku djsaxsA ,slh 
fLFkfr esa bl fo"k; ij iwoZ fuxZr leLr vkns’kksa dks fujLr 
djrs gq, eq>s ;g dguk gS fd bl jktkKk dk dBksjrk iwoZd 
vuqikyu fd;k tk;A”

It  is also relevant to note that an enactment, namely, U.P. 

High  Schools  and Intermediate  Colleges  (Payment  of  Salary  to 

Teachers and other Employees) Act was enacted in the year 1971 

(hereinafter referred to as the 1971 Act) which contains Section 9 

regarding approval for post. Section 9 of the 1971 Act provides that 

no institution shall  create new post or otherwise except with the 

prior approval of the Director. Section 9 of the 1971 Act is quoted 

below:-

“9. Approval  for  post.-  No  institution  shall  
create a new post of teacher or other employee  
except with the previous approval of the Director,  
or such other officer as may be empowered in  
that behalf by the Director.”

In  this  context  reference  of  the  letter  of  the  Director  of 

Education dated 30th June, 1984 is also relevant which contains 
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stipulation  for  creation  of  post  both  in  aided  and  non  aided 

institutions. Paragraph 2 of the letter dated 30th June, 1984 is as 

follows:-

“2& v’kkldh; lgk;rk izkIr rFkk xSj lgk;rk izkIr 
m0  ek0  fo0  esa  vk;kstukRed  rFkk  vk;kstusRrj  i{k  ds 
vUrxZr  in  l̀tu  ds  tks  izLrko  {ks=h;  vf/kdkfj;ksa  ls 
fu/kkZfjr  izi=  ij  izkIr  gq,  mudk  ijh{k.k  djus  ij  ;g 
vuqHko gqvk fd bu izLrkoksa esa tks Nk=la[;k d{kkokj vafdr 
dj Hksth  tkrh  gS  mldk  lR;kiu 'kqYdk; ds  vk/kkj  ij 
tuin ds lEcfU/kr ys[kkf/kdkjh ls ugha djk;k tkrk gS vkSj 
lkekU; izFkkuqlkj dk;kZy; }kjk izLrqr vk[;k ij gh vk/kkfjr 
gksdj tuinh; vf/kdkjh mldk lR;kiu dj nsrs  gSaA ;g 
fLFkfr  larks"ktud  ugha  gSA  bl  lkekU;  izFkk  ls 
foHkkx@’kklu ij vuko’;d O;; Hkkj iM+rk gS vkSj Qkyrw 
inksa dks de djus ds LFkku ij uohu in l̀tu dh dk;Zokgh 
izkjEHk gks tkrh gSA”

The State Government on 20th November, 1985  had issued a 

Government order prescribing standard for the teachers in aided 

institutions which Government order was subsequently modified on 

25th May, 1987. The Government order clearly stipulated that the 

posts  shall  not  be  treated  to  be  automatically  created  as  per 

standard unless they are formally created. From the aforesaid, it is 

clear that in the institutions, which are aided and non aided, the 

posts were created by the education authorities from time to time by 

an  order  in  writing  to  cope  with  the  teaching  and  prescribed 

minimum necessary teachers to man the institution. 

The State legislature came with the amendment in 1921 Act 

by U.P. Act No.18 of 1987 which inserted Sections 7A, 7AA and 

7AB (relevant for the purpose of this case) in the 1921 Act. Section 

7A provides for  recognition of  an institution in  any new subject, 

group of  subjects  or  for  higher  clause,  Section7AA provides for 

employment  of  part-time  teachers  or  part-time  instructors  and 

Section 7AB provides for exemption. Sections 7A, 7AA and 7AB are 

quoted below:-

“7A. Recognition of an institution in any new 
subject or for a higher class.- Notwithstanding 
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anything contained in Clause (4) of Section 7-

(a) the Board may, with the prior approval of  
the State Government, recognise an institution in 
any new subject  or  group of  subjects or  for  a  
higher class;

(b) the Inspector may permit an Institution to 
open a new section in an existing class.

7AA. Employment  of  part-time  teachers  or  
part-time  instructors.-  (1)  Notwithstanding 
anything contained in this Act, the management  
of  an  institution  may,  from  its  own  resources,  
employ-

(i) as an interim measure part-time teachers 
for imparting instructions in any subject or group 
of  subjects  or  for  a  higher  class  for  which  
recognition  is  given  or  in  any  Section  of  an 
existing  class  for  which  permission  is  granted  
under Section 7-A;

(ii) part-time instructors to impart instructions 
in  moral  education or  any trade or  craft  under  
socially  useful  productive  work  or  vocational  
course.

(2) No  recognition  shall  be  given  and  no 
permission shall  be granted under  Section 7A,  
unless the Committee of Management furnishes  
such  security  in  cash  or  by  way  of  Bank  
guarantee to the Inspector as may be specified  
by the State Government from time to time.

(3) No part-time teacher shall be employed in  
an  institution  unless  such  conditions  may  be 
specified by the State Government by order in  
this behalf are complied with.

(4) No part-time teacher or part-time instructor  
shall  be  employed  unless  he  possesses  such 
minimum qualifications as may be prescribed.

(5) A part-time teacher or a part-time instructor 
shall be paid such honorarium as may be fixed 
by the State Government by general or special  
order in this behalf.
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(6) Nothing in this Act shall preclude a person 
already serving as a teacher in an institution from 
being employed as a part-time teacher or a part-
time instructor under Section 7AA. 

7AB. Exemption.- Nothing in the Uttar Pradesh 
High School and Intermediate Colleges (Payment 
of  Salaries of  Teachers and Other Employees)  
Act, 1971 (U.P. Act No.24 of 1971), or the Uttar  
Pradesh  Secondary  Education  Services 
Selection  Boards  Act,  1982  (U.P.  Act  No.5  of  
1982), shall apply in relation to part-time teachers 
and  part-time  instructors  employed  in  an 
institution under Section 7AA.”

The issues, which have arisen in these appeals, include the 

issue pertaining to interpretation of provisions of Section 7A of the 

1921  Act.  Section  7A  provides  that  notwithstanding  anything 

contained in Clause (4) of Section 7 the Board may, with the prior 

approval of the State Government, recognise an institution in any 

new subject  or  group  of  subjects  or  for  a  higher  class.  In  the 

present  appeals  the  Junior  High  Schools,  which  were  receiving 

grant-in-aid up to High School level, were granted recognition under 

Section  7A(a).  Whether  Section  7A(a)  contemplated  grant  of 

recognition for the first time under the 1921 Act or Section 7A(a) 

could be utilised for grant of recognition/permission in an institution 

already recognised under the 1921 Act, is the core question to be 

answered. 

It is relevant to note that after amendment brought by U.P. 

Act No.18 of 1987, regulations specially regulations under Chapter-

VII,  have  been  amended  and  the  amended  regulations  contain 

fulfillment of following requirement also:-

^^lkekU; fu;e

1] ekU;rkFkZ 'kr izfr’kr v/;kid ifj"kn dh ;ksX;rk lwph ds 
vuqlkj fu/kkZfjr ;ksX;rk ls ;qDr gksus pkfg;sA^^”
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The U.P. Secondary Education Services Selection Board Act, 

1982  (hereinafter  referred  to  as  the  1982  Act)  was  enacted  to 

establish  Secondary  Education  Services  Selection  Board  for 

selection of teachers in the institutions which have been recognised 

under the 1921 Act. Section 2(e) of the 1982 Act defines the word 

“institution”, which reads as under:-

“2(e). ‘Institution’ means an Intermediate College 
or a Higher Secondary School or a High School  
recognised  under  the  Intermediate  Education 
Act, 1921, and includes institution maintained by 
a  local  authority  but  does  not  include  an  
institution maintained by the State Government.”

The 1982 Act lays down the procedure for direct recruitment 

and promotion on the post of teacher. The word “teacher” has been 

defined in Section 2(k) of the 1982 Act which is as follows:-

“2(k).  ‘Teacher’ means  a  person  employed  for  
imparting instruction in an institution and includes 
a Principal or a Headmaster.”

The 1982 Act, rules and the regulations framed thereunder 

provide  for  detail  procedure  for  recruitment,  selection  and 

appointment of teachers in recognised institutions.

Now after having noticed the statutory scheme, we proceed 

to consider the issues as noted above.

Issue  Nos.1,  2  and  3  are  interrelated  and  have  to  be 

answered together. Issue Nos.4 and 5 are also interrelated and are 

to be taken first for consideration since the determination of Issue 

Nos.4 and 5 shall be relevant for answering Issue Nos.1, 2 and 3.

The core question, as noticed above, is as to whether the 
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word “institution” occurring in Section 7A of the 1921 Act is to be 

interpreted in accordance with the definition of the word “institution” 

as given in Section 2(b) or the definition of Section 2(b) is not to be 

applied while interpreting the word “institution” in Section 7A(a). As 

noticed above, the 1971 Act specifically contains a prohibition that 

no new post shall be created without prior approval of the Director. 

The Government order dated 21st August, 1974, as noticed above, 

also contained a prohibition that no post shall be created without 

prior approval of the Director in aided institution. The purpose and 

object behind the enactment of Section 7A of the 1921 Act is in line 

with the same legislative policy which was already reflected under 

Section 9 of the 1971 Act. 

Whether the definition of  the word “institution”  as given in 

Section 2(b) is to be read in Section 7A(a) of the 1921 Act has to be 

determined on well established principles of statutory interpretation. 

Justice  G.P.  Singh  in  Chapter-III  of  the  “Principles  of  Statutory 

Interpretation (13th Edition)” has elaborated the principles, which is 

as under:- 

“When  a  word  has  been  defined  in  the  interpretation  
clause, prima facie that definition governs whenever that  
word is used in the body of the statute. As observed by  
Lord Dunedin: “ It is a novel and unheard of idea that an  
interpretation  clause  which  might  easily  have  been  so 
expressed as to cover certain sections and not to cover  
others  should  be  when  expressed  in  general  terms  
divided  up  by  a  sort  of  theory  of  applicana  singula  
singulis, so as not to apply to sections  where contrext  
suggests  no  difficulty  of  application.”  And  as  recently  
stated by LORD LOWRY: “  If  parliament in  a statutory  
enactment defines its terms (whether by enlarging or by  
restricting the ordinary meaning of a word or expression),  
it must intend that, in the absence of a clear indication to  
the contrary, those terms as defined shall govern what is  
proposed, authorised or done under or by reference to  
that  enactment.”  But  where  the  context  makes  the 
definition given in the interpretation clause inapplicable, a  
defined word when used in the body of the statute may  
have to be given a meaning different from that contained 
in  the  interpretation  clause;  all  definitions  given  in  an  
interpretation  clause  are  therefore  normally  enacted 
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subject  to  the  qualification-  'unless  there  is  anything  
repugnant in the subject or context', or 'unless the context  
otherwise requires'. Even in the absence of an express  
qualification to that effect such a qualification is always 
implied. However, it is incumbent on those who contend 
that the definition given in the interpretation clause does  
not apply to a particular section to show that the context  
in  fact  so  requires.  An  argument  based  on  contrary  
context  which  will  make  the  inclusive  definition  
inapplicable  to  any  provision  in  the  Act  cannot  be  
accepted as it would make the definition entirely useless.  
Repugnancy of a definition arises only when the definition  
does not agree with the subject or context; any action not  
in conformity with the definition will not obviously make it  
repugnant to subject or context of the provision containing 
the term defined  under which such action is purported to  
have been taken. When the application of the definition to  
a  term  in  a  provision  containing  that  term  makes  it  
unworkable and otiose, it can be said that the definition is  
not  applicable  to  that  provision  because  of  contrary  
context.”

The Apex Court  in  the  case  of  The  Vanguard  Fire  and 

others vs M/S. Fraser And Ross and another reported in A.I.R. 

1960 SC 971 has held that when a word has been defined in the 

interpretation clause prima facie that definition governs whenever 

that word is used in the body of  the statute.  Followings are the 

relevant  observations  made  by  the  Apex  Court  in  the  said 

judgment:-

“It  is  well  settled  that  all  statutory  definitions  or  
abbreviations must  be read subject  to  the qualification 
variously  expressed  in  the  definition  clauses  which  
created them and it may be that even where the definition 
is exhaustive inasmuch as the word defined is said to  
mean a certain thing, it is possible for the word to have a  
somewhat different meaning in different sections of the  
Act depending upon the subject or the context. That is  
why all  definitions in  statutes  generally  begin  with  the 
qualifying words similar to the words used in the present  
case, namely, unless there is anything repugnant in the  
subject or context.”

The Apex Court had again occasion to consider the statutory 



27

interpretation pertaining to definition clause in the case of  Indian 

City Properties Ltd. and another v. Municipal Commissioner  

of Greater Bombay and another reported in (2005) 6 SCC 417 

and the issue was as to whether the definition of the word “building” 

is to be read in Section 299(1). The Apex Court, after elaborating 

the principles of statutory interpretation, held that the definition of 

“building” is to be read in Section 299. Following was laid down by 

the Apex Court in paragraph 10 of the said judgment, which is as 

under:-

“10. The body of the Section however qualifies  
the  definition  with  the  words  "unless  there  be 
something repugnant in the subject or context".  
The phrase in Section 3 means precisely what it  
says namely, that the definition will apply unless  
excluded expressly or by necessary implication.  
The  onus  is  on  the  person  alleging  such 
exclusion. It is not the respondent's case that the 
items found to be permanent existing structures  
by the Commission of the High Court, would not  
fall within the general definition of building. The 
submission is that the word should be read in a 
more restrictive manner in the context of Section  
299.The question then is -  has the onus been 
discharged by the respondent?”

Another  judgment  relevant  to  be  noticed  is  the  case  of 

National  Building  Construction  Corporation  vs.  Preetam  

Singh Gill and others reported in 1972(2) SCC 1. In the said case 

the question was as to whether definition of the word “workman” as 

provided in Section 2(s) is to be applied in Section 33C(2) of the 

Industrial  Disputes  Act,  1947.  The  Apex  Court  laid  down  that 

context  and subject  matter  in  connection with  the word used in 

definition clause has to be looked into. The purpose of section has 

also to  be taken into  consideration  while  interpreting.  The Apex 

Court laid down following in paragraph 12 of the said judgment:-

“12. Now, it  is  noteworthy that s.  2 of  the Act,  
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which is the definition section begins, as is usual  
with  most  of  the  definition  sections,  with  the  
clause, "unless there is anything repugnant in the  
subject or context". This clearly indicates that it is  
always a matter for argument whether or not this  
statutory  definition  is  to  apply  to,  the  word  
"workman" as used in the particular clause of the  
Act  which is under consideration,  for  this  word 
may both be restricted or expanded by its subject  
matter.  The.  context  and the  subject  matter  in  
connection  with  which  the  word  "workman"  is  
used are accordingly important factors having a  
bearing  on  the  question.  The  propriety  or  
necessity of thus construing the word "workman" 
is obvious because all parts of the Act have to be 
in harmony with the statutory intent. Keeping this  
in mind we may turn to the purpose and object of  
s. 33C of the Act. This section was enacted for  
the  purpose of  enabling  individual  workmen to  
implement,  enforce  or  execute  their  existing 
individual rights against their employers without  
being compelled to  have recourse to  s.  10 by  
raising disputes:and securing a reference which 
is obviously  a lengthy process.  Section 33C of  
the  Act  has  accordingly  been  described  as  a  
provision which clothes the Labour Court with the 
powers similar to those of an executing court so 
that  the  workman  concerned  receives  speedy 
relief in respect of his existing individual rights.  
The  primary  purpose  of  the  section  being  to  
provide  the  aggrieved  workman  with  a  form 
similar to the executing courts, it calls for a broad 
and beneficial construction consistently with other  
provisions  of  the  Act,  which  should  serve  to  
advance  the  remedy  and  to  suppress  the 
mischief. It may appropriately be pointed out that  
the  mischief  which  s.  33C  was  designed  to  
suppress was the difficulties faced by individual  
workmen  in  getting  relief  in  respect  of  their  
existing rights without having resort to s. 10 of the 
Act. To accept the argument of the appellant, it  
would  always  be  open  to  an  unfair,  
unsympathetic  and  unscrupulous  employer  to  
terminate the services of his employee in order to 
deprive him of the benefit  conferred by s. 33C 
and compel  him to  have  resort  to  the  lengthy 
procedure by way of reference under s. 10 of the  
Act  thereby  defeating  the  very  purpose  and 
object of enacting this provision This, in our view,  
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quite clearly brings out the repugnancy visualised 
in the opening part of s. 2 of the Act and such a  
position could hardly have been contemplated by 
the  legislature.  In  order  to  remove  this  
repugnancy s. 33C(2) must be so construed as to 
take  within  its  fold  a  workman,  who  was 
employed during the period in respect of which 
he  claims  relief,  even  though  he  is  no  longer  
employed at the time of the application. In other  
words the term "workman" as used in s. 33C(2)  
includes  all  persons  whose  claim,  requiring  
computation under this sub-section, is in respect  
of an existing right arising from his relationship as 
an  industrial  workman  with  his  employer.  By 
adopting this construction alone can we advance 
the  remedy  and  suppress  the  mischief  in  
accordance  with  the  purpose  and  object  of  
inserting s.  33C in  the Act.  We are,  therefore,  
inclined  to  agree  with  the  view  taken  by  the  
Madras  decisions  and  we  approve  of  their  
approach. According to Shri  Malhotra,  in cases 
where there is no dispute about the employee's  
right which is not denied, he will be entitled to file  
a suit.  Whether or not  the right  of  suit  can be 
claimed by the employee, we are not persuaded  
on  the  basis  of  this  argument,  to  accept  the  
construction canvassed on behalf of the appellant  
and deny to a dismissed employee the benefit of  
speedy remedy under s. 33C(2) of the Act.”

Now it is to be looked into as to whether there is contrary 

intention in Section 7A to exclude the applicability of definition of 

the  word  “institution”  as  given  in  Section  2(b)  of  the  1921  Act. 

Section 7A contemplates recognition by the Board with the prior 

approval of the State Government in following three situations:-

(i) recognise an institution in any new subject,

(ii) recognise an institution in group of subjects, or

(iii) recognise an institution in higher class.

Section  7A(b)  of  the  1921  Act  also  contains  a  provision 

empowering the Inspector to permit an institution to open a new 

section in an existing class.



30

Taking Section 7(b) of the 1921 Act first, the permission by 

Inspector to open a new section in existing class does not admit 

any construction except that permission to open a new section in 

an existing class has to mean an existing class in a recognised 

institution  under  the  1921  Act.  The  right  of  Inspector  to  permit 

opening of new section in existing class presupposes the existence 

of a class which is part of the recognised institution. Thus Section 

7A(b) clearly admits the same meaning of the word “institution” as 

provided in Section 2(b) of the 1921 Act. 

Now we proceed to consider three phrases used in Section 

7A of  the  1921  Act  as  noted  above.  Taking  first  clause  (i)  i.e. 

recognise  an  institution  in  any  new subject,  again  presupposes 

existence of some subject already recognised as recognition in a 

new subject can be only in addition to subjects already recognised. 

Thus the definition of Section 2(b) is clearly attracted in interpreting 

the aforesaid phrase. The phrase (ii) i.e. recognise an institution in 

group of subjects, is also to be interpreted similarly as phrase (i). 

Now remains  the  interpretation  of  phrase  (iii)  i.e.  recognise  an 

institution for higher class. The question is whether recognition in 

a higher class has to be with respect to an institution recognised 

under  the  1921  Act  or  recognition  of  higher  class  refers  to  an 

institution which is not recognised under the 1921 Act. The words 

“higher class” presupposes existence of a class in an institution. 

Thus the words “higher  class”  has to  be read to mean classes 

higher to one which has already received recognition and the same 

has to be in an institution which has already been recognised under 

the 1921 Act.

Had the legislature intended that Section 7A of the 1921 Act 

shall also regulate recognition for the first time to an institution, it 

would  not  have qualified the grant  of  such recognition by three 

phrases as noted above. The legislature clearly intended to give 
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restrictive meaning to Section 7A and therefore mentioned the three 

phrases in the said section. The legislature never contemplated a 

very wide meaning to higher classes i.e. to admit recognition for the 

first time of an institution under the 1921 Act.

There  is  one  more  reason  for  accepting  the  above 

interpretation.  All the three phrases occurring in Section 7A(a) of 

the 1921 Act have to be interpreted ejusdem-generis. All the three 

phrases are of the same kind and the same nature i.e. recognition 

in a new subject, group of subjects or higher classes. They belong 

to same class or genus and have to be interpreted in the same 

manner.  Elaborating the principles of  ejusdem-generis,  the Apex 

Court in the case of  M/s Siddeshwari Cotton Mills (P) Ltd. vs.  

Union of India and another reported in (1989)2 SCC 458 has laid 

down the principles of statutory interpretation in paragraphs 12 to 

19, which are quoted below:-

12.  The expression ejus-dem-generis, 'of the 
same  kind  or  nature'--signifies  a  principle  of  
construction whereby words in a statute which 
are otherwise wide but are associated in the test  
with more limited words are, by implication, given 
a restricted operation and are limited to matters  
of the same class or genus as preceding. If a list  
or string or family of genus-describing terms are  
followed by wider  or  residuary  or  sweeping-up 
words, then the verbal context and the linguistic  
implications  of  the  preceding  words  limit  the 
scope of such words.

13. In  'Statutory  Interpretation'  Rupert  Cross 
says:

"  ......  The  draftsman  must  be  taken  to  have  
inserted  the  general  words  in  case  something 
which ought to have been included among the  
specifically  enumerated  items  had  been 
omitted ..... 

14. The principle underlying this approach to 
statutory  construction  is  that  the  subsequent  
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general  words  were  only  intended  to  guard 
against some accidental omission in the objects 
of  the  kind  mentioned  earlier  and  were  not  
intended to extent to objects of a wholly different  
kind. This is a presumption and operates unless  
there  is  some  contrary  indication.  But  the 
preceding  words  or  expressions  of  re-  stricted  
meaning must be susceptible of the import that  
they represent a class. If no class can be found,  
ejus-dem-gener- is rule is not attracted and such 
broad construction as the subsequent words may 
admit will be favoured. As a learned author puts  
it:

"  .....  if  a class can be found,  but  the specific  
words exhaust the class, then rejec- tion of the 
rule may be favoured because its adoption would 
make  the  general  words  unneces-  sary;  if,  
however, the specific words do not exhaust the  
class, then adoption of the rule may be favoured 
because  its  rejection  would  make  the  specific  
words unnecessary."

15. Francis  Bennion  in  his  Statutory 
Construction  page  829  and  830].  Francis  
Bennion in his Statutory Construction observed:  
"For the ejus dem generis principle to apply there 
must be a sufficient indication of a category that  
can properly be described as a class or genus,  
even  though  not  specified  as  such  in  the  
enactment.  Furthermore  the  genus  must  be 
narrower than the words it  is  said to  regulate.  
The  nature  of  the  genus  is  gathered  by 
implication  from  the  express  words  which 
suggest it .... "

It is necessary to be able to formulate the genus;  
for if  it  cannot be formulated it  does not exist.  
'Unless you can find a catego- ry', said Farwell L  
J, 'there is no room for the application of the ejus 
dem generis doc- trine'."

16. In  SS.  Magnild  (Owners)  v.  Macintyre 
Bros. & Co., [1920] Mc Cardie J said:

"So far as I can see the only test seems to be  
whether the specified things which precede the 
general  words  can  be  placed  under  some 
common category. By this I understand that the 
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speci- fied things must possess some common 
and dominant feature."

17. In Tribhuban Parkash Nayyar v. Union of  
India, [1970] 2 SCR 732 the Court said:

"  .....  This  rule reflects  an attempt to reconcile  
incompatibility between the specific and general  
words, in view of the other rules of interpretation,  
that  all  words  in  a  statute  are  given  effect  if  
possible, that a statute is to be construed as a  
whole  and  that  no  words  in  a  statute  are 
presumed to be superfluous .... "

In U.P.S.E. Board v. Hari Shanker, AIR 1979 SC 
65 it was observed:

"  .....  The true scope of  the rule  of  "ejus dem 
generis"  is  that  words  of  a  general  nature 
(following specific and particular words should be 
construed as limited to things which are of the  
same nature as those specified. But the rule is  
one which has to be "applied with caution and  
not pushed too far..... "

19.  The  preceding  words  in  the  statutory  
provision  which,  under  this  particular  rule  of  
construction, control and limit the meaning of the 
subsequent words must represent a genus or a  
family which admits of a number of species or  
members. If there is only one species it cannot  
supply the idea of a genus.”

The  Apex  Court  in  the  case  of  Assistant  Collector  of 

Central  Excise,  Guntur  vs.  Ramdev  Tobacco  Company  

reported in (1991)2 SCC 119 had again occasion to consider the 

principles of ejusdem generis. The Apex Court had to interpret sub-

section (2) of Section 40 of the Central Excise and Salt Act, 1944. 

The words used in  Section 40(2)  of  were “suit  proceeding” and 

“other legal proceeding”. The Court had to assign the meaning of 

the words “other legal proceeding”. The argument raised that the 

words “other legal proceeding” must be read ejusdem generies with 

the preceding expressions “suit” and “proceeding”, was accepted. 
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Following was laid down by the Apex Court in paragraphs 5 and 8 

of the said judgment:-

“5. The rule of  ejusdem generis is generally  
invoked  where  the  scope  and  ambit  of  the  
general words which follow certain specific words  
(which  have  some  common  characteristic  and 
constitute a genus) is required to be determined.  
By  the  application  of  this  rule  the  scope  and  
ambit of the general words which follow certain  
specific words constituting a genus is restricted  
to things ejusdem generis with those preceding  
them,  unless  the  context  otherwise  requires.  
General words must ordinarily bear their natural  
and larger meaning and need not  be confined  
ejusdem generis to things previously enumerated 
unless the language of the statute spells out an 
intention to that effect. Courts have also limited  
the scope of the general words in cases where a  
larger meaning is  likely  to lead to  absurd and  
unforeseen  results.  To  put  it  differently,  the 
general  expression  has  to  be  read  to  
comprehend things of  the same kind as those 
referred  to  by  the  preceding  specific  things  
constituting a genus, unless of course from the  
language of the statute it can be inferred that the  
general words were not intended to be so limited  
and no absurdity or unintended and unforeseen 
complication is likely to result if they are allowed  
to take their natural meaning. The cardinal rule of  
interpretation  is  to  allow  the  general  words  to  
take  their  natural  wide  meaning  unless  the 
language  of  the  statute  gives  a  different  
indication or  such meaning is  likely  to  lead to  
absurd results in which case their meaning can  
be restricted by the application of this rule and 
they  may  be  required  to  fall  in  line  with  the  
specific  things  designated  by  the  preceding 
words. But unless there is genus which can be 
comprehended from the preceding words, there 
can be no question of invoking this rule. Nor can 
this rule have any application where the general  
words precede specific words.

8. We have given our careful consideration to 
the submission made on behalf of the appellant,  
reinforced by the view expressed in the aforesaid 
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two decisions.  In considering the scope of  the  
expression  `other  legal  proceeding'  we  have 
confined  ourselves  to  the  language  of  sub-
section  (2)  of  section  40  of  the  Act  before its  
amendment by Act 22 of 1973 and should not be 
understood to express any view on the amended 
provision.  On  careful  consideration  we  are  in  
respectful agreement with the view expressed in  
the aforesaid decisions that the wide expression  
`other legal proceeding' must be read ejusdem 
generis  with  the  preceding  words  `suit'  and 
`prosecution' as they constitute a genus. In this  
view of the matter we must uphold the contention  
of  the learned Additional  Solicitor  General  that  
the  penalty  and  adjudication  proceedings  in 
question did not fall within the expression `other  
legal proceeding' employed in section 40 (2) of  
the Act as it stood prior to its amendment by Act  
22 of 1973 and therefore, the said proceedings  
were not subject to the limitation prescribed by  
the said sub-section.”

There is one more aspect of the matter which supports our 

interpretation  to  Section  7A(a).  We  have  noticed  above  that 

recognition  of  an  institution  under  the  1921  Act  presupposes 

creation of posts for manning the institution. There is no dispute 

that prior to U.P. Act No.18 of 1987, the posts were created both for 

aided  institutions  and  unaided  institutions  by  the  education 

authorities which is clear from the Government orders, U.P. Act No. 

24 of 1971 and regulations as noted above. After 1987 Amendment 

by which Sections 7A and 7AA were inserted, Chapter-VII of the 

regulations have also been amended and the general condition for 

recognition  that  teachers  should  be  possessed  of  minimum 

qualifications as provided under  the 1921 Act  is  still  there.  The 

recognition  of  an  institution  presupposes  existence  of  teacher 

possessing minimum prescribed qualification under the 1921 Act. 

Section  7AA of  the  1921  Act,  as  quoted  above,  contemplates 

appointment of part time teachers or instructors after recognition is 

given in any new subject or group of subjects or in higher class. 

Thus  the  employment  of  part-time  teacher  is  contemplated 
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subsequent to the recognition in a new subject, group of subjects or 

higher class. The aforesaid clearly indicate that when institution is 

recognised for the first time under the 1921 Act, there have to be 

teachers possessing minimum qualification to man the institution 

and it cannot be accepted that a fresh recognition under Section 7A 

of the 1921 Act can be granted where there are no teacher existing 

in the institution having minimum qualification and the school is to 

subsequently  run  only  by  part-time  teachers  who  are  to  be 

appointed under Section 7AA of the 1921 Act. The above clearly 

indicate that recognition under Section 7A(a) of the 1921 Act has to 

be recognition in an already existing recognised institution and the 

word “institution” as used in Section 7A(a) and (b) has to be read 

according to the definition as given in Section 2(b) of the 1921 Act. 

There  is  one  more  principle  which  reinforces  our 

interpretation. The word “institution” has been used in Section 7A(a) 

and 7A(b) both. There cannot be any doubt or debate that word 

“institution”  in  Section  7A (b)  refers  to  an  already  recognised 

institution  because  sub  clause  (b)  of  Section  7A contemplates 

opening of a new section in existing class. The existing class thus 

has  to  be  in  a  recognised  institution.  We cannot  construe  that 

legislature intended to give different meaning in clauses (a) and (b) 

of Section 7A. When a word is used twice or more in the same 

section, the same meaning has to be assigned to the said word 

wherever it has been used in the said section. When the word is 

used in two places in same section different meaning cannot be 

assigned to the word to different clauses of the same section. A 

statute has to be construed in a manner as to make it effective and 

operative. The object for inserting Section 7A and 7AA in the 1921 

Act,  was  for  relieving  the  financial  burden  of  the  State  from 

providing finance to recognition or permission with regard to any 

new subject,  group of  subjects  or  higher  classes in  an  existing 

institution. 
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The “statement of objects and reasons” of Ordinance No. 6 of 

1987 by which Section 7A was first  brought in the Statute book 

throws considerable light on the intent of Legislature. The following 

is  the  “statement  of  objects  and  reasons”  as  published  in  U.P. 

Gazettee Extraordinary dated 13.4.1987.

“mnns’; vkSj dkj.k

f’kYi O;kikj vkSj vU; fo"k;ksa us LFkkuh; izfrHkk lEiUu O;fDr;ksa vkSj fo’ks"kKksa dh lsok 
mi;qDr ekuns; nsdj LoSfPNd vk/kkj ij miyC/k djkus ds mnns’; ls vkSj O;olk;ksa 
rFkk lekftd }f̀"V ls mi;ksxh mRiknd dk;Z esa f’k{kk nsus ds fy, yphyh O;oLLFkk 
lqfuf’pr djus  vkSj bl iz;kstu ds fy, lalk/ku tqVkus  esa  LLFkkuh; leqnk; dh 
Hkkxhnkjh dh vkSj vf/kd izksRlkgu nsus vkSj leFkZ cukus gsrq ;g fofu’p; fd;k x;k Fkk 
fd b.VjehfM,V f’k{kk vf/kfu;e 1921 la;qDr izksUur vf/kfu;e l[;k 2 lu 1921 dk 
la’kks/ku djds laLFkkvksa ds izca/kfodj.k dks bl ckr dh vuqKk nsus dh O;oLFkk dh tk, 
fd og iz;ksfxd vk/kkj ij u;s vfrfjDr vuqHkkx [kksysa rk vius laLFkkvksa ls va’kdkfyd 
vuqns’kdks f’k{kdksa dh uSfrd f’k{kk ;k lekftd }̀f"kV ls mi;ksxh mRiknd dk;Z ds fy, 
fdlh O;olk; vFkok f’k{k.k ds QyLo:i vuqKk nh tk, i<kus ds fy, ,slh ekuns; 
nsdj vkSj ,slh 'krksZ ij tSls jkT; ljdkj }kjk fuf’pr ;k fofuf}"V dh tk, fu;qDr 
djs!

pwafd jkT; fo/kku e.My lrz esa ugh Fkk vkSj bl fo"k; esa rRdky fo/kk;h dk;Zokgh 
djuk vko’;d Fkk blfy, jkT; }kjk jk"Vzifr dk vuqns’k izkIr djus ds i’pkr 14 
vDVwcj 1986 dks  b.VjehfM,V f’k{kk la’kks/ku v/;kns’k 1986 mRrj izns’k v/;kns’k 
la[;k 10 lu 1986 izdkf’kr fd;k x;k Fkk!

rnuqlkj mi;qDr v/;kns’k dks izfrLFkkfir djus ds fy, b.VjehfM,V f’k{kk la’kks/ku 
funs’kd 1987 ij LFkkfir fd;k tkrk gS! ”

For  interpreting  Section  7A of  the  1921  Act,  the  above 

“statement of objects and reasons” throws considerable light which 

reinforces our view that object of 7A was not to grant recognition to 

an institution for the first time but object was to (i) make available 

services  of  local  specified  experts  on  honorarium  for  giving 

encouragement to trades and socially useful  subjects and (iii) to 

provide a flexible scheme. 

Section  7A  of  the  1921  Act  was  never  meant  to  grant 

recognition for the first time to an institution. For taking an institution 

for the first time under the 1921 Act there are several requirements 

including the requisite staff to man the institution. The legislature 

intended to lesser its financial burden by providing for employment 

of  part-time teacher while inserting Section 7A(a) and (b)  in  the 
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1921  Act.  The  Apex  Court  in  the  case  of  Commissioner  of 

Income Tax vs.  Hindustan Bulk  Carriers reported in  (2003)3 

SCC 57, has laid down that a statute or any enacting provision 

therein must be so construed as to make it effect and operative. 

Following was laid down by the Apex Court in paragraphs 14 and 

21 which are as follows:-

“14. A construction  which  reduces  the  statute  to  a 
futility  has  to  be  avoided.  A statute  or  any enacting 
provision therein must be so construed as to make it  
effective and operative on the principle expressed in  
maxim ut res magis valeat quam pereat i.e. a liberal  
construction should be put upon written instruments, so 
as to uphold them, if possible, and carry into effect the  
intention  of  the  parties.  (See Broom's  Legal  Maxims 
(10th  Edition),  page  361,  Craies  on  Statutes  (7th 
Edition) page 95 and Maxwell on Statutes (11th Edition) 
page 221.

21. The  provisions  of  one  section  of  the  statute 
cannot be used to defeat those of another unless it is  
impossible to effect reconciliation between them. Thus 
a construction that reduces one of the provisions to a  
"useless lumber'  or  'dead letter'  is  not  a harmonised 
construction. To harmonise is not to destroy.”

In  view of the above discussions, we are of  the view that 

recognition/permission under Section 7A of  the 1921 Act  by the 

Board with the approval of the State Government is contemplated 

with regard to an institution already recognised under the 1921 Act 

and  Section  7A of  the  1921  Act  never  contemplated  grant  of 

recognition for the first time to an institution. We thus hold that the 

word “institution” occurring in Section 7A of the 1921 Act has to be 

read as per definition of the word “institution” in Section 2(b) of the 

1921 Act.

Learned  counsel  for  the  appellants  as  well  as  learned 

Additional Advocate General have submitted that after insertion of 
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Sections  7A and  7AA,  large  number  of  institutions  have  been 

granted recognition for  the first  time under Section 7A and they 

never received any recognition under Section 7(4) of the 1921 Act. 

Be, that as it  may, any institution which has already been 

recognised  under  Section  7(4)  or  7A of  the  1921  Act  shall  be 

treated as institution duly recognised under the 1921 Act and our 

observations/order  shall  not  affect  any  recognition  which  has 

already been granted to an institution under Section 7A of the 1921 

Act and our order/observation should not be read to the prejudice of 

any  such  institution  which  has  already  been  recognised  under 

Section 7A of the 1921 Act.

Issues No. 1,2 and 3 being interconnected are taken together 

for consideration. We first take the issue as to whether there has to 

be post of Head Master of High School even if the institution has 

been  granted  recognition  as  Vitta  Vihin.  As  notice  above,  after 

insertion of Section 7A and 7A(a), the recognition for the first time 

to a Junior High School as a High School was being granted under 

section 7A Vitta Vihin hence,  neither there was any occasion for 

creation of any post in the Vitta Vihin High School recognised nor 

there was any contemplation for regular appointment for the post of 

Head Master or any post of Assistant Teacher. We have  noticed 

above that prior to 1986 Act, the recognitions were being granted to 

an  institution  under  section  7(4)  of  the  1921 Act  and thereafter 

whether  the  institution  was  aided  or  unaided,  the  educational 

authorities  used  to  take  steps  for  creation  of  post  to  man  the 

institution  according  to  the  Manak prescribed in  the  Regulation/ 

Government  Orders  issued  from  time  to  time.  The  various 

Government Orders noted above, clearly depicts the above position 

and it was only after U.P. Act No. 18 of 1987 that all recognitions 

were  started to be granted under section 7A (Vitta Vihin) without 

there being any step for creation of posts. 
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In  the  regulations  framed  under  1921  Act,  Chapter  VII 

contained the detail provisions pertaining to grant of recognition to 

an institution.  U.P.  High School  and Intermediate  Board vide its 

decision dated 28/29th April, 1961 had laid down the conditions to 

be  strictly  observed  by  the  recognition  Committee.  The  said 

decision contained condition no. 4 which was with regard to Staff of 

the institution which is  seeking recognition.  It  is  useful  to  quote 

paragraph  4  of  the  said  decision  of  the  Board  which  is  to  the 

following effect:  

“4. staff-(a) One qualified Principal.

(b) Qualified  teachers  for  all  subjects  including 
physical Training in which the institutions recognised. 
(c) The strength of  the tutorial  staff  should be such 
that no teacher is required normally to do teaching work 
for not more than30 periods out of 42 working periods per 
week. 
(d) One clerk in a High School and three Clerks including  
a  librarian  in  an  Intermediate  College  and  additional  
clerks, if necessary, with the approval of the Director.”

Chapter VII of the Regulations were amended from time to 

time and the amendments in Chapter VII  were made even after 

insertion of Section 7-A and 7A(a) in the 1921 Act. Chapter VII of 

the  Regulations  still  contains  a  stipulation  of  teachers  having 

qualifications  prescribed  under  the  1921  Act  for  the  purpose  of 

recognition. A perusal of Chapter VII indicates that for recognition of 

the institution under 1921 Act, large number of requirements are 

contemplated including qualifications and pay scale of the teachers. 

It is useful to quote Regulation 5 and condition No. 1 of Samanya 

Niyam which is to the following effect:  

“5- ekU;rk ds fy, vkosnu i+rz esa fuEufyf[kr fooj.k foLrkj ls jgsxsa] ftu 
ij fujh{k.k izkf/kdkjh viuh vk[;k ,oa laLrqfr nsxsa&

(,) D;k ml LFkku esa laLFkk ds fy, okLrkfod vko';drk gS

(ch) izca/k fudk; dk lafo/kku ];fn dksbZ gks]

(lh) izcU/kd) earzh vFkok irz&O;ogkj djus okys dk uke] tSlh fLFkfr gks]
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(Mh) v/;kidks dh ;ksX;rk,a rFkk muds osru dh njs

(bZ) ijh{kk vFkok ijh{kk;sa ftlds yf, ekU;rk visf{kr gS

(,Q) f'k{k.k ds fo"k; vFkok fo"k;ksa  ds uke] laLFkk ftudh O;oLFkk djuk 
pkgrh gS

(th) d{kkvksa rFkk Nkrzky;ksa esa LFkku dh O;oLFkk

(,p) Nkrzksa ds LokLFk;] euksjatu vkSj vuq'kklu rFkk dzhMk&{ksrz dh O;oLFkk

(vkbZ ) laLFkk dh foRrh; fLFkfr rFkk vk; ds lzksr ,oa /kujkf'k

(ts) fy, tkus okys 'kqYd dh nj rFkk fu/kZu Nkrzksa ds izos'k ds fy, izkfo/kku] 
;fn dksbZ gks

(ds ) izR;sd d{kk vFkok d{kk ds [kaM esa Nkrzksa dh la[;k

(,y) lkt&lTtk rFkk miLdj dk fooj.k

(,e) Ik;kZIr iqLrdky; dk izkfo/kku 

lkekU; fu;e

1& ekU;rkFkZ 'kr izfr'kr v/;kid ifj"kn dh ;ksX;rk lwph ds vuqlkj 
fu/kkZfjr ;ksX;rk ls ;qDr gksus pkfg,!”

Thus,  the  regulations  do  not  obviate  the  requirement  of 

teachers to man the institution. As held above, the appointment of 

part time teachers under section 7AA is contemplated only after 

recognition  is  granted  under  section  7A.  Thus,  those  part  time 

teachers are not contemplated to be in existence at the time the 

school seeks recognition. We have already come to the conclusion 

that the first recognition of an institution as High School under the 

1921 Act cannot be granted under section 7A and recognition under 

section  7A is  a  recognition  of  an  existing  recognised  institution 

under the 1921 Act. Thus, where a recognition is granted under 

section  7A as  per  the  conditions  mentioned in  Section  7A,  the 

institution is already in existence as a recognised institution. The 

existing  institution  has  to  be  envisaged  along  with  skeleton 

teachers to man the high school. Thus, the requirement of creation 

of post when an institution is recognised for the first time is very 
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much there. It is another thing that Government may not take any 

financial responsibility for payment of salary to such teachers when 

an institution is recognised for the first time and it is always open to 

the Government to grant recognition vitta Vihin or not to take the 

institution on grant-in-aid but whether an institution is taken on aid 

or not taken on aid has nothing to do with the standard with which 

an educational institution is to maintain or inspire. We are thus, of 

the clear view that when an institution is recognised for the first 

time,  the institution contemplates creation of  skeleton of  post  to 

man the institution and when a Junior High School is recognised as 

High  School  under  the  1921  act  for  the  first  time,  the  post  of 

Principal  Head  Master  has  to  be  there  whether  the  institution 

receives  an  aid  or  does  not  receive  an  aid,  which  factor  is 

immaterial. 

There  has  to  be  a  Head  Master  of  the  High  School,  is 

reinforced by looking to the  scheme of employment of part time 

teachers or  part  time instructors under section 7AA. Section 7A 

contemplates recognition in following three circumstances:

(i) Recognition of an institution in any new subject.

(ii) Recognition of institution in group of subjects

     (iii) recognition of an institution for higher class. 

The appointments of part time teachers under section 7AA is 

contemplated in above three circumstances and when an inspector 

permit  to  open new section  in  existing class also there  can be 

appointment of part time teachers. When a recognition is granted 

for any new subjects or group of subjects or for higher class only 

teachers are required to man the classes and Section 7AA satisfies 

the requirement by engagement of teachers or part time instructors 

by  the  management,  who are  to  be  paid  salary  from their  own 
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resources  but  section 7AA does not contemplated an appointment 

of  Head  Master  of  the  High  School  nor  when  an  institution  is 

recognised under section 7A any Head Master is contemplated to 

be  appointed  under  section  7AA.   However,  existence  of  an 

institution  cannot  be envisaged without  there being head of  the 

institution.  In the regulations framed under the U.P. Intermediate 

Education Act, it was envisaged that when a Junior High School is 

recognised as High School under section 7, the Head Master of 

Junior High School may be promoted as Head Master of the High 

School. Thus, the post of Head Master of the High School was very 

much contemplated and provided for under regulation 2 of Chapter 

II,  which  provides  for  Appointment  of  Heads  of  Institutions  and 

Teachers.  Regulation 2 (2)(a) of Chapter II is as follows:

“(2)(a) Where an institution is raised from a High School  

to an Intermediate College, the post of Principal of such  

college shall be filled by promotion of the Headmaster of  

such  High  School,  if  he  was  duly  appointed  as  

Headmaster in substantive capacity in accordance with 

law for  the time being in force and possesses a good 

record  of  service  and  the  minimum  qualifications  

prescribed in that behalf or has been granted exemption  

from such qualifications by the Board.”

After the enforcement of U.P. Act No. 5 of 1982 also it was 

contemplated in U.P. Secondary Education Services Commission 

(Removal of  Difficulties) Order 1981 clause 4 (1) (C) that in the 

case a Junior High School is raised to the level of a High School, 

the post of Principal be filled by the Head Master of such Junior 

High School by adhoc appointment by promotion. Thus, 1982 Act 

also contemplated filling up of the post of Head Master of a High 

School  by  promotion  of  Head Master  of  Junior  High  School  on 
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adhoc  basis.  However,  scheme  of  1982  Act  contemplated  the 

regular appointment on the post of head of the institution thereafter. 

Thus, the post of head of institution after recognition under section 

1921 Act has to be filled up and no situation can be contemplated 

where post has to remain vacant or there has to be no post of head 

of  institution  in  the  High  School.  We  have  already  held  that 

recognition under section 7A cannot be granted for the first time to 

an  institution  as  a  High  School  and  the  said  recognition  under 

section 7A has to be for an institution which is already recognised 

under the 1921 Act within the meaning of section 2(b) of 1921 Act. 

Thus, when a request is prayed for and granted under section 7A 

there is an already recognised institution contemplating a head of 

institution since no appointment on the post of head of institution is 

contemplated under section 7AA. There has to be full time Head 

Master of a High School and above interpretation is in accordance 

with the statutory scheme as delineated by 1921 Act , Regulations 

framed thereunder and 1982 Act. 

Thus, we are of the view that there has to be a Head Master 

of  the  High  School  when it  is  recognised for  the  first  time and 

requiring a Head Master to be appointed clearly contemplated a 

post  of  Head  Master  and  the  said  post  is  to  be  created  by 

educational  authorities  irrespective  of  the  fact  whether  State  is 

giving any aid or not.  State can very well recognise an institution 

as High School (vitta vihin) but that itself   does not absolve the 

requirement of having of a post of head of institution or creating the 

said post. When a post is contemplated in an institution either of 

Head Master or teacher which is required to be granted on Manak 

fixed  by  the  Government  for  the  purpose  of  recognising  an 

institution for the first time, management cannot be absolved from 

its responsibility to make appointment of qualified teachers to man 

the minimum post of teachers required for establishing an institution 

or for recognising an institution in the High School and it cannot be 
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absolved from its responsibility to make the payment of their salary 

as has already been laid down in various Government Orders from 

time to time. 

Now we come to section 9 of the Payment of Salaries Act, 

1971 which provided that no institution shall create a new post of 

teacher or other employee except with the previous approval of the 

Director.  Reading  of  Section  9  clearly  indicates  prohibition  on 

creation  of  new  post  of  teacher  in  an  institution.  The  word 

'institution' has been defined under Section 2(b) of the 1971 Act. 

Section  2(b) and Section 2(c) of 1971 Act are quoted below: 

“2(b) 'Institution' means a recognised institution for  

the time being receiving maintenance grant from 

the State Government;”  

2(c) 'maintenance grant'  means such grant-in-aid 

of  an  institution,  as  the  State  Government  by  

general or special order in that behalf direct to be 

treated as maintenance grant  appropriate  to  the 

level of the institution:”

Section 9 of the 1971 Act contemplates creation of post of 

teacher or other employee in an aided institution with the approval 

of  Director.  Section  9  has  no  application  with  regard  to  an 

institution which is not receiving maintenance grant  from the State. 

At this juncture, it is relevant to notice the Full Bench judgment of 

this  Court  in  (1991)  1UPLBEC1  Gopal  Dubey  vs  District 

Inspector  Of  Schools,  Mahraj  Ganj.  The  facts  giving  rise  to 

reference to the Full Bench need also to be noted for appreciating 

the  ratio  of  the  Full  Bench.  Janta  Intermediate  College, 

Maharajganj  was  a  recognised  Intermediate  College.  Education 

Secretary  vide  letter  dated  24.6.1980  permitted  running  of 

Intermediate  classes  in  six  subjects  including  the  subject  of 

sociology. The Institution was receiving grant-in-aid from the State 
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Government.  Committee  of  Management  took  a  decision  to 

promote the petitioner Gopal Dubey, who was an Assistant Teacher 

L.T.  grade  in  the  Institution  as  Lecturer  in  Sociology  by  its 

resolution dated 30.12.1990. The papers were sent to the Inspector 

for payment of salary to the petitioner vide letter dated 15.1.1991. 

The Inspector informed the management  that since the post of 

Lecturer in Sociology had not been created  therefore, he would 

not sanction the salary. The Committee contended that since the 

Board had granted recognition for  teaching 6 subjects including 

Sociology it had to be assumed that it was open to the Committee 

of Management to appoint Lecturer in that subject. The writ petition 

was filed by Gopal Dubey under Article 226 of the constitution of 

India  seeking  mandamus  directing  the  respondents  to  pay  his 

salary  from 30.12.1990.  When the  matter  came before  Hon'ble 

Single  Judge, finding  a  conflict  between  two  Division  Benches 

namely;  Karunapati  Misra  v.  District  Inspector  of  Schools, 

Jaunpur and others, 1986 UPLBEC 172, wherein it has been held 

that when the Board of High School and Intermediate Education. U. 

P.  has granted recognition  for  a particular  subject,  it  has to  be 

assumed that the College can appoint a Lecturer in that subject 

and another judgment in Mahipal Singh Pawar v. State of U. P., 

(1992) 2 UPLBEC 1497,  wherein it  was held that  it  is  the sole 

domain of the Director of Education to sanction and create posts of 

teachers and other staff as provided under Section 9 of the 1971 

Act.  Following  was  referred  by  Hon'ble  Single  Judge for 

determination:

“Whether  on  recognition  being  granted  by  the 

Board in respect of a subject in an Institution under  

Section 7A of the U. P. Intermediate Education Act.  

1921 (U. P. Act No. II of 1921) (hereinafter referred 

to  as  the  Intermediate  Education  Act),  it  will  be  

presumed that the post of Lecturer in such subject  

stands  sanctioned  by  the  Director  of  Education 



47

under Section 9 of the Payment of Salaries Act?”

  The  Full  Bench of this Court answered the question. The  Full 

Bench held that  recognition being granted by the Board in respect 

of  a  subject  in  an  institution  under  section  7A,  it  will  not  be 

presumed that the post of Lecturer in such subject is sanctioned. 

Following was laid down by the Full Bench in paragraph 22:

“22. In view of the above discussion, the answer to  

the  question  formulated  by  us  is  that  on 

recognition being granted by the Board in respect  

of a subject in an Institution under Section 7A of  

the U. P. Intermediate Education Act. 1921, it will  

not be presumed that the post of Lecturer in such  

subject  stands  sanctioned  by  the  Director  of  

Education  under  Section  9  of  the  Payment  of  

Salaries Act.”

Full  Bench  proceeded on the premise that permission for 

running institution  was granted after 1986 Act under section 7A. 

The institution was an aided institution hence, 1971 Act was fully 

applicable and under section 9 of the 1971 Act no post could have 

been created without prior sanction of the Director. Full Bench after 

considering section 9 of the 1971 Act has held that no post can be 

treated sanctioned unless it  is  sanctioned under  section 9.  It  is 

useful to quote paragraphs 15,16,17,18 and 19 as follows:

“15. In Section 7A, which was substituted in the statute by 

amendment with effect from 14.10.1986 by U. P. Act No.  

XVIII of 1987, it is laid down that notwithstanding anything  

contained In clause (4) of Section 7, (a) the Board may,  

with  the  prior  approval  of  the  State  Government,  

recognise an institution in any new subject or group of  
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subjects  or  for  a  higher  class ;  (b)  the Inspector  may 

permit an Institution to open a new section in an existing  

class.

16. Section 7AA, which was inserted by U. P. Act XVIII of  

1987  makes  provision  for  employment  of  part  time 

teachers or  part  lime instructors.  It  provides,  infer  alia,  

that  notwithstanding anything  contained in  this  Act  the 

management of an institution may from its own resources  

employ : (i) as an interim measure part time teachers for  

Imparting instructions in any subject or group of subjects  

or for a higher class for which recognition is given or in  

any section of an existing class for which permission is  

granted under  Section 7A ;  (ii)  part  time instructors to  

impart instructions in moral education or any trade or craft  

under  socially  or  useful  productive  work  or  vocational  

course. Sub-sections (2) to (5) lay down preconditions for  

appointment of a part time teacher. In sub-section (6) of  

Section 7AA it  is provided that nothing in the Act shall  

preclude a person already serving as a teacher  in  an  

institution from being employed as a part time teacher or  

a  part  time  instructor  under  Section  7AA.  In  this  

connection a provision in the Regulations framed under  

the Intermediate Education Act is relevant. In Regulation  

19 under Chapter II of the Regulations, it is laid down that  

where any person is appointed as, or any promotion is  

made on any post  of  head of  Institution or  teacher  in  

contravention of the provisions of this Chapter or against  

any post other than a sanctioned post, the Inspector shall  

decline to pay salary and other allowances, if any, to such 

person where the Institution is covered by the provisions  

of  the  U.  P.  High  Schools  and  Intermediate  Colleges 

(Payment of Salaries of Teachers and other Employees)  
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Act. 1971 and in other case shall decline to give grant for  

the salary and allowance in respect of such person. At  

this stage it is relevant to note that as the statement of  

the object of the Act states the statute was enacted to  

establish  a  Board  to  take  the  place  of  the  Allahabad 

University  in  regulating  and  supervising  the  system of  

High School  and Intermediate  Education in  the United  

Provinces, and to prescribe courses therefor.

17. From  the  provisions  of  the  two  Acts  and  the  

Regulations  noted  above,  the  scheme  of  things  that  

emerges is  that  the Board constituted under the U.  P.  

Intermediate Education Act is the competent authority to  

accord recognition to an institution for the purposes of its  

examinations in subjects specified in the sanction order  

as provided in Section 7. The Board is also empowered 

under Section 7A to accord recognition to an institution in  

any new subject or group of subjects or of a higher class 

with prior approval of the State Government.

18. The Payment of Salaries Act, on the other hand, is an  

Act to regulate the payment of salaries of teachers and  

other  employees  of  High  Schools  and  Intermediate  

Colleges  receiving  aid  out  of  the  State  funds  and  to  

provide  for  matters  connected  therewith.  An  Institution 

under the said Act means a recognised institution for the  

time being receiving maintenance grant/grant-in-aid from 

the State Government. In respect of such an institution,  

the State Government takes the liability to pay salary to  

the teachers and the other employees of the institution. A  

teacher  or  employee,  in  order  to  claim  the  benefit  of  

payment of salary under the said Act has to fulfil certain  



50

conditions  prescribed  under  the  statute.  The 

Management  of  the  Institution,  in  order  to  claim 

reimbursement of salary of its teachers and employees, is  

also to fulfil the conditions prescribed under the Act. In,  

Section 9 of  the Act.  it  is  mandated that  no Institution  

shall  create a  new post  of  teacher  or  other  employee  

except  with  the  prior  approval  of  the  Director  or  such  

other officer as may be empowered in that behalf by the  

Director.  In the present  case the distinction between a 

new post and an existing post is not relevant because it is  

not  disputed  that  the  post  of  Lecturer  to  which  the  

petitioner claims to be promoted/ appointed is a new post  

created in the year 1990. No dispute was raised before  

us regarding applicability of Section 9 to the case.

19. The argument of Sri S. K. Verma, learned Senior  

Advocate appearing for the petitioner, was that since the  

Director of Education is ex officio Chairman of the Board  

under the Intermediate Education Act and the Board has  

accorded recognition to the Institution with Sociology as  

one of  the subjects,  it  is  to be presumed that  he (the  

Director)  has  sanctioned  the  post  of  Lecturer  for  the 

subject. This contention does not commend acceptance.  

Section  9  of  the  Payment  of  Salaries  Act  expressly  

mandates that no Institution shall create a new post of  

teacher  or  other  employee  except  with  the  previous  

approval of the Director or such other officer as may be  

empowered  in  that  behalf  by  the  Director.  Since  the  

statute  requires  the  thing  to  be  done  in  a  particular  

manner, then it has to be done in that manner or not at  

all. It follows, therefore, that prior approval of the Director  

in  writing  must  be  obtained  before  the  management  

creates  a  new  post  of  teacher  in  the  recognised 
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Institution.  The  requirement  of  the  statute  cannot  be 

presumed  because  the  Director  happens  to  be  the  

authority or one of the authorities concerned in the matter  

of accord of recognition for opening a new subject in a  

College.  It  is  relevant  to note here that recognition for  

opening a subject in a College is accorded by the Director  

under the provisions of the Intermediate Education Act,  

which is a statute to establish a Board to regulate and  

supervise the system of  High School  and Intermediate 

Education in Uttar  Pradesh,  prescribe courses therefor  

and oversee related activities ; whereas the Payment of  

Salaries  Act  is  enacted  to  regulate  the  payment  of  

salaries  to  teachers  and other  employees  of  the  High 

Schools  and  Intermediate  Colleges  and  to  provide  for  

matters  connected  therewith.  The  two  statutes,  in  our  

considered view, operate in different fields. While dealing  

with  matters  like  recognition and payment  of  salary  of  

teachers  and  other  employees  relevant  matters  to  be  

taken  into  consideration  are  different.  Regarding 

recognition,  the  authority  has  to  satisfy  itself  about  

necessary  infrastructure,  the  facilities  available  in  the  

Educational Institution, the benefit to the students of the 

locality in opening the new subject in the Institution, the  

potentiality of the Institution to cater to the needs of the  

students  of  the  locality,  etc.  While  dealing  with  the 

question of granting approval for creation of a post of a  

teacher or other employee in an Institution, the primary  

consideration  is  the  preparedness  of  the  State 

Government to bear the financial liability of the new post  

proposed  to  be  created.  It  follows,  therefore,  that  the  

contention that since the Director is associated with the  

matter  regarding  grant  of  permission/  recognition  for  

opening new subject in the Institution, it is presumed that  
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he  has  given  his  consent  for  creating  new  posts  of  

teachers  and  other  employees  for  that  subject  is  not  

correct. This contention, if accepted, may lead to situation  

that the management creates posts of teachers and other  

employees in connection with the new subject  and the 

State  Government  is  compelled  to  bear  the  financial  

liability  without  any  further  involvement  in  the  matter.  

Such a situation, as we read the provisions of the two  

enactments, is not contemplated. It also does not appeal  

to common logic.  The result  is  that for the purpose of  

creating a new post of teacher or other employee for/in  

connection  with  a  new  subject,  which  it  has  been  

permitted to open, the management has to obtain prior  

approval of the Director as required, under Section 9 of  

the  Payment  of  Salaries  Act.  This  statutory  mandate  

cannot  be  said  to  have  been  satisfied  by  raising  a  

presumption on the basis of recognition granted for that  

subject.”

The  Full Bench also approved the ratio of  Mahipal Singh 

Pawar  and others  v.  State  of  U.  P.  and  others (supra)  and 

disapproved the ratio of Karunapati Misra v. District Inspector of 

Schools, Jaunpur and others (supra).  The said judgment laid 

down the proposition that in an aided institution, no post can be 

sanctioned without  prior  approval  of  the  Director  but  so  far  as 

unaided institution which has received Vitta Vihin recognition under 

section 7A (a) of the 1921 Act  there is no prohibition on creation of 

post by any authority who may be Director or any other authority. 

It is relevant to notice Section 13A of the  U.P. Junior High 

School (Payment of Salaries of Teachers and Other Employees) 

Act,  1978 provides for payment of salaries to the teachers and 
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other employees of Junior High Schools which is receiving grant-

in-aid. Difficulty arose regarding payment of salary to teachers of 

Junior High School who were receiving salary under the 1978 Act 

in the circumstance when the Junior High School was recognised 

as High School  and institution was not receiving grant-in-aid at 

High School level. For removing the difficulty in payment of salary 

to those teachers of Junior High School who were receiving grant-

in-aid,  the  Legislature  inserted  Section  13A  which  is  to  the 

following effect:

“13-A.  Transitory  provision  in  respect  of  certain  

upgraded  institutions.-  (1)  Notwithstanding  anything 

contained in  this  Act,  the provisions of  this  Act  shall,  

mutatis  mutandis,  apply,  to  an  institution  which  is  

upgraded to High School or Intermediate standard and,  

to such teachers and other employees thereof in respect  

of whose employment maintenance grant is paid by the  

State Government to such institution. 

(2) For the purpose of this section the reference to the  

students  wherever  they  occur  in  Section  5,  shall  be  

construed as reference to the students of classes up to 

Junior High School level only.”

Section 13-A is a statutory scheme which contemplated an 

extension to the provisions of 1978 Act for the purpose of payment 

of salaries to those teachers and employees who were receiving 

salary at Junior High School level from grant-in-aid. The extension 

to the provisions of  1978 Act for payment of salaries to teachers of 

Junior  High  School  level  which  institution  is  upgraded  and 

recognised as High School level does not mean that even after the 

institution is upgraded as High School, other provisions of the U.P. 

Basic Education Act and Rules framed thereunder including the 

U.P. Recognized Basic Schools (Junior High Schools) (Recruitment 

and Conditions of Service of Teachers) Rules, 1978 still applies to 
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teachers  of  High  School.  The  question  came  for  consideration 

before  a  Full  Bench in  State  of  U.P.  and others  Vs.  District 

Judge, Varanasi and others, reported in 1981UPLBEC 336. The 

question  was  as  to  whether  the  maintenance  grant  which  was 

being received by teachers at Junior High School can be treated to 

be  a  maintenance  grant  within  1971  Act.  The  question  was 

answered in negative. The questions framed have been noted in 

paragraph 1 of the judgment which is as follows:

“ Question No. 1.-

when  an  institution  receiving  maintenance  grant  as  a  

Junior High School is recognised as a High School under 

the provisions of Intermediate Education Act, 1921 but is  

not paid any maintenance grant as such High School, it  

is  governed  by  the  provisions  of  Uttar  Pradesh  High 

School and Intermediate Colleges (Payment of Salaries  

to Teachers and other Employees) Act, 1971 ?".

Question No. 2.- 

Whether  the  maintenance  grant  received  by  the 

institution  as  a  Junior  High  School  can,  when  the  

institution is raised to the level of High School be treated 

to be a maintenance grant as defined by Section 2(c) of  

the  U.P.  High  School  and  Intermediate  Colleges 

(Payment of Salaries of Teachers and other Employees)  

Act, 1971 ?.”

Although the questions were answered in negative  yet  the 

Full  Bench had laid down that  a basic school or a Junior High 

School  is  thus  different  from a High  School  or  an  Intermediate 

College. Full Bench further held that after a basic school or a Junior 

High  School  is  upgraded  as  a  High  School  or  an  Intermediate 

College  the  identity  of  the  institution  known as  basic  school  or 
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Junior High School is lost. It ceases to exist as a legal entity and in 

its  place  another  institution  with  a  new legal  entity  comes  into 

being. Following was laid down in paragraph 17. 

“17.  A basic  school  or  a  Junior  High  School  is  thus  

different from a High School or an Intermediate College.  

On  the  plain  language  of  these  definitions  the  same 

institution cannot  be called a basic school  or  a Junior  

High School as well as a High School or an Intermediate 

College. Each one has a distinct legal entity. On a basic  

school or a Junior High School being upgraded as a High 

School  or  an  Intermediate  College  the  identity  of  the 

institution known as basic school or Junior High School is  

lost. It ceases to exist as a legal entity and in its place  

another  institution  with  a  new legal  entity  comes  into  

being.  One  cannot  be  equated  with  the  other.  In  this  

connection reference may also be made to the decision  

of the Supreme Court in Commissioner Lucknow Division  

v. Km. Prem Lata Mtera MANU/SC/0064/1976 : AIR 1977 

SC  334.  It  would  further  be  seen  that  administration  

including constitution of Committee of Management of an  

institution recognized under U, P. Act II of 1921 is to be  

carried  out  in  accordance  with  a  Scheme  of  

Administration prepared under Section 16-A of the said  

Act and this Section does not apply to basic school or a  

Junior  High  School.  For  all  these  persons  and  in  the 

absence of  any  specific  provisions  in  this  behalf-none 

having  been  pointed  out  to  us-maintenance  grant  

payable to the basic school or Junior High School which  

has been upgraded as High School cannot and does not  

automatically  become payable  to  the  recognised  High 

School. Suppose after a Basic School or a Junior High  

School has been upgraded as a recognised High School,  
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the State Government stops payment of the amount of  

maintenance grant  which was being paid to the Basic  

School  or  the Junior  High School,  can the recognized 

High  School  claim  as  a  matter  of  right  that  the  said  

amount  has  become  automatically  payable  to  it.  The  

answer,  in  the  absence  of  any  specific  provision 

permitting  such  automatic  transformation,  so  to  speak 

will, in our opinion, have to be in the negative. Such a  

recognized High School will have to wait till maintenance  

grant payable to it as a recognized High School has been 

fixed as contemplated by Section 2(c) of U.P. Act 24 of  

1971.  Consequently,  even  if  the  maintenance  grant  

payable to a Basic School  or  a Junior  High School  is  

continued to be paid to those who were managing the 

erstwhile Basic School or Junior High School it cannot be 

said  that  the  upgraded  recognized  High  School  is  

receiving any maintenance grant as defined in Section 

2(c) of U.P. Act 24 of 1971.” 

  

After  the  Full  Bench judgment,  the  Legislature  inserted 

Section 13-A, the consequence of which is for limited purpose that 

is for payment of salary, the provisions of 1978 Act applies  and the 

service conditions of teachers of High School have to be governed 

by 1921 Act  and 1982 Act.   Before the Division Bench in  Ajay 

Pratap  Rai  Vs.  District  Basic  Education  Officer  &  others 

2007(4) ADJ 357, the issue as to whether after upgradation of an 

institution as High School,  U.P. Recognized Basic Schools (Junior 

High Schools) (Recruitment and Conditions of Service of Teachers) 

Rules,  1978  shall  apply  or  appointment  is  to  be  made  in 

accordance with 1921 Act and 1982 Act came for consideration. 

Following  was  laid  down  by  the  Division  Bench  in  paragraphs 

8,10,11 and 16:
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“8. The learned  Standing  Counsel  has  also  made his 

submissions and has Invited the attention of the Court to  

the  various  definitions  as  contained  in  Act,  1972,  the  

Rules,  1978, the U.P.  Junior  High School  (Payment of  

Salaries of  Teachers and other Employees) Act,  1978,  

the provisions of the Act, 1921 and the U.P. Secondary  

Education  Services  Selection  Boards  Act,  1982 

(hereinafter called the 'Act 1982') and has urged that the 

directions given by the learned Single Judge in respect of  

the claim on the post of the Head of the Institution do not  

deserve any interference as no ground has been made 

out  either  in  law  or  in  fact  for  any  further  judicial  

intervention.

10. The  issue  raised  by  the  appellant,  therefore,  in  

respect of the status of the institution as still to be that of  

a Junior High School for the purposes of appointment on  

the post of Head of the Institution, has to be rejected for  

the reasons given by the learned Single Judge with which 

we find ourselves to be in full agreement with, The word  

"upgradation"  in  its  normal  connotation  means 

improvement; enhancement of status; more efficient. The 

word "grade" is derived from the latin word 'gradus' which 

means degree, step. In Hari Nandan Sharan Bhatnagar v.  

S.N.  Dixit  and  Anr.  MANU/SC/0430/1969  :  

[1970]1SCR421 ; and A.K. Subraman v. Union of India  

and Ors. MANU/SC/0360/1974 : (1975)ILLJ338SC , the  

Apex Court held 'grade' means rank, position in a scale,  

a class or position in a class according to the value. It  

means a degree in the scale of rank, dignity, proficiency  

etc. (Section 15 of Code of Civil Procedure, 1908). The  

word  'upgradation'  therefore  means  improvement  in  

degree, raising of status, rank, quality or in value. It is an  
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improvement in proficiency and reflects a rising gradient.  

The institution was admittedly a Junior High School and  

was raised to the status of a High School in 1993 and to  

that  of  Intermediate  College  in  the  year  1999.  It  is  

undisputed that upon being upgraded as a High School,  

the institution has been recognized as such under the 

provisions  of  Act,  1921.  This  undisputed  position,  

therefore, clearly establishes that the institution ceases to  

be  a  Junior  High  School  and  for  the  purposes  of  

appointment of Head of the Institution, the appointment  

can  only  be  made  by  resorting  to  the  provisions  as 

indicated in  the judgment  rendered in  Sushila  Gupta's  

case (supra). The observations made by the Full Bench  

in the case of  State of  U.P.  v.  District  Judge Varanasi  

(supra), which have been quoted in detail by the learned 

Single Judge are worth reiterating to the effect that Basic  

School or a Junior High School is different from a High  

School or an Intermediate College as the same institution 

cannot be called Basic School or a Junior High School as  

well as a High School or an Intermediate College. The 

Full Bench above referred to held as under:

On  a  Basic  School  or  a  Junior  High  School  being  

upgraded as a High School or Intermediate College, the 

identity  of  the  institution  known as  Basic  School  or  a  

Junior High School is lost and it ceases to exist as a legal  

entity and in its place another institution with a legal entity  

comes into being. One cannot be equated with the other. 

11. The  aforesaid  observations  of  the  Full  Bench  as 

explained  in  the  judgment  Sushila  Gupta's  case,  

therefore, leave no room for doubt that the selection and  

appointment on the post of Head of the Institution which 
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has been cognized as a High School and Intermediate  

College cannot be made under the provisions which are 

applicable  to  a  Junior  High  School.  In  Sushila  Gupta  

(supra),  the  learned  Single  Judge  considered  all  the  

Amendment made in the Statute and held that in spite of  

so  many  amendments  to  the  statutory  provisions,  the  

proposition of law laid down by the above referred to Full  

Bench remained the same. Mr. Saxena has not brought  

to our notice any provision which have altered the legal  

position.

16. The contention with regard to the direction of the 

learned  Single  Judge  in  respect  of  lodging  a  First  

Information Report also does not deserve to be interfered 

with  as  the learned Single  Judge having recorded his  

finding in respect of the manipulations in the publication  

in the newspaper, has concluded that the same requires  

to be investigated by an investigating agency. We do not  

find any error  in  the same as,  prima facie,  there was  

ample material before the learned Single Judge to have  

arrived at the aforesaid conclusion. We have ourselves  

also perused the two copies of the Hindi Daily "Dainik  

Manyavar" alleged to have been published on Monday,  

the  sixth  of  January,  2003.  On  page  two  of  the  said  

newspaper there is a clear difference as the same space  

in one copy carries a news item of arrest of two persons  

whereas the other copy contains the advertisement under  

scrutiny.  The  same  therefore  leaves  no  room  for  a 

genuine doubt that fraud has been apparently practiced.  

Both copies at page four disclose the name of the Editor  

Sri  Om  Prakash  Jaiswal  and  recite  the  name  and 

address  of  Mamta  Printers,  Khwajgi  Tola,  Jaunpur  as 

Publishers. The same further discloses the name of the  
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printing press as Bharatdoot Press, 6 Rampuri, Varanasi.  

The  telephonic  and E-mail  address  are  also  indicated 

therein. The Investigating agency shall also take notice of  

the above while initiating proceedings and copies of the  

newspapers shall be made available and obtained for the  

said purpose as the involvement of the publishing and  

printing agency in this matter cannot be ruled out. The 

investigation shall forthwith be set into motion as per the  

directions of the learned Single Judge.”

Thus, the question that a Junior High School after recognition 

of High School, the service conditions of teachers and employees 

shall be governed by 1921 Act and 1982 Act is no more res-integra 

and has been clearly answered in the aforesaid two judgements.  At 

this juncture,  it  is  also relevant  to note another Division Bench 

judgment of this Court in Shiksha Prasar Samiti Vs. State of U.P. 

and  others 1986  UPLBEC  477,  where  the  question  arose  for 

consideration as to whether U.P. Act No. 5 of 1982 is applicable to 

the institution not getting grant-in-aid. Following was laid down in 

paragraphs 9, 13,14,15,16 and 17 :

“ 9. The contention of the Petitioner that U.P. Act No. V of  

1982 is  not  applicable  to  the  institution  in  question  is  

equally without merit. The applicability of the Act is not  

dependent upon the institution being on the list of grants-

in-aid institutions. Whether it receives or does not receive 

any grant  from the Government  is immaterial.  What is  

material is that it should be a recognised institution.

13. Learned  Counsel  for  the  Petitioner  has  next  

contended that Sri Ram Prakash Misra, who was already  

working as Head Master of the Junior High School would  
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be  deemed to  have  become  the  Head  Master  of  the  

upgraded Janta High School.  For this  purpose he has 

placed reliance on regulation contained  in Chapter II of  

the  Regulations.  The  relevant  portion  of  the  said  

regulation  has been quoted in  para  14  of  the petition  

which is reproduced here:

Regulation  4.  Where  any  Junior  High  School  is  

recognised  as  a  High  School  under  Section  7,  a  

permanent  or  temporary  teacher  of  such  school  

possessing the minimum qualifications under Regulation  

1,  shall  be  deemed  to  be  permanent  or  temporary  

teacher,  as  the  case  may  be,  of  such  High  School  

provided that the service of a temporary teacher who is  

not  selected  for  appointment  in  accordance  with  the  

provisions  of  the  Act  and  the  regulations  shall  be  

dispensed with after giving him one months notice in that  

behalf or one months pay in lieu of such notice.

14. Learned Counsel  for  the Petitioner  has contended 

that  regulation  4  does  not  speak  of  the  head  of  the  

institution but lays down that where a Junior High School  

is  recognised  as  High  School,  the  permanent  or  

temporary  teacher  of  such  school  would  become  the  

permanent or temporary teacher of the High School. The 

word 'teacher' in regulation 4 should, it is contended, be 

treated to include head of the institution also or else the  

provision will have to be struck down as bad inasmuch as  

a teacher under regulation 4 would become the teacher  

of the High School, the Head Master of the Junior High  

School would not become the Head Master of the High  

School so that the provision in its applicability to teachers 

of Junior High School raised to a High School would be 
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discriminatory  in  character.  He  has  also  drawn  our  

attention  to  Regulation  2-A(2)(a)  which  provides  that  

where  an  institution  is  raised  from  High  School  to  

Intermediate  College,  the  post  of  Principal  of  such 

college shall be filled by promotion of the Head Master of  

such High School provided he possesses the minimum 

qualification prescribed in that behalf or has been granted 

exemption  from  such  qualification  by  the  Board.  It  is  

pointed out by the Learned Counsel for the Petitioner that  

there should have been a similar provision for the post of  

the head of the institution raised to High School and that 

a provision should have been made that the Head Master  

of Junior High School would become the Head Master of  

the High School or Higher Secondary School. We are not  

prepared  to  accept  the  contention  of  the  Learned 

Counsel for the Petitioner the provisions of regulation 4  

are  not  discriminatory  and,  therefore,  they  cannot  be 

struck down as being bad. As a matter of fact, the whole  

argument has been made in complete ignorance of the  

provisions  of  Regulation  2(2)(g)  of  Chapter  II  of  the  

Regulations Clause (g) of the said regulation which is the  

relevant clause is quoted below:

(g) A Head Master of a High School who is not found fit  

for promotion as Principal of the upgraded Intermediate 

College OT a Headmaster of a Junior High School who  

on its being raised as a High School, is not selected by  

the Selection Committee for the post of the Headmaster  

of  the  upgraded High  School  shall  be  retained  as  an 

assistant  teacher  on  the  highest  post  for  which  he  is  

qualified,  provided  that  his  pay  scale  shall  not  be 

reduced.
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Explanation--Nothing in this Sub-clause shall apply to a 

person  who  was  not  permanent  or  was  not  duly  

appointed in accordance with law on the date on which  

the institution was raised to the level of a High School or  

an Intermediate College, as the case may be.

15.  A  perusal  of  the  provisions  quoted  above  would  

indicate that even under the regulations, the Head Master  

of a Junior High School does not become the Principal or  

Head Master of such High School on its being raised to  

High  School.  He has  to  be  selected  by  the  Selection  

Committee for the post of Head Master of the upgraded 

High School or else he would be retained as an Assistant  

Teacher on the highest post for which he is qualified and 

there would be no reduction in the scale of his pay. Since  

even  under  the  regulations  framed  under  the,  

Intermediate Education Act the post of the Head Master  

of the upgraded High School was to be filled up and was  

not to be treated as already filled up by the automatic  

appointment  on  that  post  of  the  Head  Master  of  the 

Junior High School, the said post, after the enforcement  

of U.P. Act V of 1982, came within the purview of that Act  

and consequently on that post also the appointment can  

be ma le only through the Commission constituted under  

that Act. This will also be clear from a perusal of para 4 of  

the  U.P.  Secondary  Education  Service  Commission 

(Removal of Difficulties) Order, 1981. This para is headed 

as  'adhoc  appointment  by  promotion'.  The  relevant  

portion is quoted below:

4  Ad  hoc  appointment  by  promotion:--(1)  Every  
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vacancy of the Head of an institution may be filled 

by promotion:

(a) in the case of an Intermediate College, by the 

senior  most  teacher  of  the  institution  in  the 

lecturer's grade;

(b) in the case of a High School raised to the level  

of an Intermediate College, by the Head Master of  

such High School;

(c) in the case of a Junior High School raised to the 

level of a High School, by the Headmater of such  

High School.

16. The  provisions  contained  in  para  4(c)  quoted 

above would indicate that it is only in adhoc capacity that  

promotion can be made on the post of Head Master of an  

upgraded High School. The Removal of Difficulties Order,  

1981 might not be applicable to the instant case but the  

legislative intent is clear and it is obvious that a regular  

appointment on that post can be made only through the  

agency of  the Commission.  In this  situation,  therefore,  

the Commission was fully justified in advertising the post  

in question and detecting the opposite-parties to appoint  

Sri  Ras  Behari  Misra  (opposite  party  No.  5)  as  the  

Principal of the upgraded Janta Higher Secondary School  

as he was a duly selected candidate.

17. Learned Counsel  for  the Petitioner  has contended 
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that Sri Ram Prakash Misra, who was working as Head 

Master  of  the  Jonior  High  School  was  being  paid  his  

salary  in  the  scale  of  Rs.  450-490  even  after  the 

upgradation of  the said School  into a High School  but  

opposite-party  No.  5  who  has  been  directed  by  the  

Commission to be appointed as Principal  of  the Janta  

Higher  Secondary  School  would  have  to  be  paid  his  

salary in the scale of Rs. 770-1600. This, it is contended  

by  the  Learned  Counsel  for  the  Petitioner,  cannot  be  

done as the institution, as stated earlier, does not receive  

any grant from the Government and consequently it was  

free to pay the salary of the head of the institution in an  

scale of its own choice, particularly as the provisions of  

the  U.P.  High  Schools  and  Intermediate  Colleges  

(Payment  of  Salaries  to  the  Teachers  and  other  

Employees)  Act,  1971  was  not  applicable.  The 

Commission  by  directing  the  appointment  of  opposite  

party No. 5 on the post of the head of the institution was 

indirectly compelling the Petitioner to pay the salary in a  

higher scale and was thereby applying the provisions of  

the Payment of Salaries Act to the institution in question.  

The contention cannot be accepted. The scale of pay of  

the Head Master of a High School has been fixed under  

the  provisions  of  the  U.P.  Intermediate  Education  Act  

which,  as found earlier,  is  applicable to all  recognised  

institutions The Petitioner's institution unquestionably is a  

recognised institution and consequently it has also to pay 

the salary for  the post  of  the Principle in the scale in  

which it has been fixed. the Petitioner's institution cannot  

make a departure by not paying the salary in that scale or 

else it would be violating the provisions of the Immediate  

Education Act as also the Regulations made thereunder  

so as to render itself to be 1 derecognised.”
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Learned counsel for the appellant have placed reliance on a 

Government  Order dated  24.11.2001,  issued  by  the  State 

Government which has been brought on record of Special Appeal 

No. 25 of 2006 as Annexure-13 to the affidavit. The  Government 

Order order is relevant which is extracted as follows: 

“(1).mRRkj izns'k v'kkldh; twfu;j gkbZ Ldwy@iwoZ ek/;fed fo+|ky;ksa esa 

dk;Zjr ds fu;fer cuk;s x;s osru forj vf/kfuf;e 1978 ls vkPNkfnr 

v/;kidksa  ,oa  deZpkfj;ksa  dk  leLr izdj.k  iwoZor ftyk  csfld f'k{kk 

vf/kdkjh }kjk O;og̀r fd;s tkosaxsa bu fo+|ky;ksa esa dk;Zjr v/;kidksa ,oa 

deZpkjf;ksa ds R;kxirz èr@lsok  fuòRr  lsok lEcfU/kr izdj.k vFkok 

vU; dkj.kksa ls gqbZ fjfDrf;ksa dks mRrj izns'k ekU;rk csfld f'k{kk Ldwy 

(tw0 gk0 Ldwy ds v/;kidksa dh mDr HkrhZ vkSj lsok dk 'krZs) fu;ekoyh 

&1978 izkfo/kkuksa ds vuqlkj l{ke vf/kdkjh }kjk vko';d dk;Zokgh dh 

tkosxh! 

(2) e`rd  vkfJrksa  dh  fu;qfDr  lEcaf/kr  'kklukns'k  la[;k 

231@15&6&97& 28  66@90  fnukad 31&1&1977  ds  izkfo/kku  mDr 

vf/kfu;e }kjk vkPNkfnr 'kSf{kd f'k{k.ksRrj deZpkfj;ksa ij ykxw gksaxs!

3 mu fo+|ky;ks esa fdlh izdkj tu 'kfDr esa òf} ugha dh tkosxh rFkk 

vuq'kklfur ekU;rk gksxh tks fo+|ky; dks gkbZ Ldwy dh ekU;rk ds le; 

tw0 gk0 Ldwy ij osru forj.k vf/kfu;e ds varxZr vuqeU; Fkh!

(4) foRrfoghu ekU;rk IkzkIr gkbZ Ldwy b.VjehfM,V dkystksa dks 'kklu }

kjk u dksbZ foRrh; lgk;rk iznku dh tkrh gS vkSj u gh mu ij osru 

forj.k vf/kfu;e 1971 ykxw gksrk gS ls fo+|ky; esa tu 'kfDr dk fu/kkZj.k 

in l̀tu Hkh 'kklu foHkkx }kjk ugha gksrk gS m0 iz0 ek0 f'k0 vf/k0 1921 

ds varxZr foRr foghu ekU;rk;sa iznku djus vkSj ek/;fed f'k{kk ifj'kn 

dh ijh{kk;sa ds lapkyu ds vfrfjDr vU; dksbZ fu;arz.k 'kklu foHkkx Lrj 

ls ugha fd;k tkrk ,sls lgk;rk izkIr tw0 gk0 Ldwy b.VjehfM,V dh 

foRr foghu ekU;rk izkIr djus dh n'kk esa  gkbZ Ldwy b.VjehfM,V ls 

lacf/kr dk;Z ftyk fo+|ky; fujh{kd }kjk iwoZor lEikfnr fd;s tkosxsa!”

The said Government Order thus, contemplate that teachers 

and  staffs  of  private  Junior  High  School/High  School,  whose 

services are governed by 1978 Act,  Payment of Salaries Act shall 

continue to be dealt with by Basic Shiksha Adhikari and  provisions 
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of  U.P.  Recognized  Basic  Schools  (Junior  High  Schools) 

( Recruitment and Conditions of Service of Teachers) Rules, 1978 

shall also be applicable.  As noticed above, by virtue of Section 13A 

inserted in 1978 Act by U.P. Act No. 34 of 2000, the provisions of 

1978 Act shall apply to an institution which is upgraded High School 

or  Intermediate  college.  1978  Act  relates  to  payment  of  salary. 

Thus, in so far as payment of salary part is concerned by virtue of 

statutory  provisions,  1978  Act  shall  apply  and  the  Government 

Order dated 24.11.2001 in so far as powers regarding payment of 

salary  is  concerned  can  be  exercised  by  the  said  Government 

Order.  However,  whether  the  administrative  control  of  Basic 

Shiksha  Adhikari  shall  still  be  exercised  after  the  institution  is 

upgraded as High School, is the question which is to be answered. 

The  Government Order dated 24.11.2001 came for consideration 

before this Court in two judgements. First judgment delivered by 

Hon'ble Single Judge of this Court was in writ petition No. 17422 of 

2003  Ramesh Singh Vs. State of U.P. and others decided on 

23.5.2003.  The  writ  petition  was  filed  by  the  Manager  of  the 

committee of management challenging the authority/jurisdiction of 

the Basic Shiksha Adhikari deciding the question of no confidence 

motion.  The  institution  which  was  Junior  High  School  and  was 

receiving grant-in-aid and governed by provisions of  Payment of 

Salaries Act, 1978 was upgraded in 1997 as High School Vitta Vihin 

institution. The institution was not brought on salaries Act, 1971. An 

order passed by Basic Shiksha Adhikari dated 5.1.2003 was under 

challenge. Reliance was placed on the  Government Order dated 

24.11.2001 by  the  petitioner  stating  that  Basic  Shiksha Adhikari 

retains the administrative control by virtue of the said Government 

Order. The Hon'ble Single Judge considered the Government Order 

and held that the power of administrative control in Basic Shiksha 

Adhikari is totally destructive of the very scheme.  Hon'ble Single 

Judge held that paragraph 5 of the Government Order is ultravires 

to  the  provisions  of  section  16A.  Following  was  laid  down  by 
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Hon'ble Single Judge at pages 5 and 7:

“ A bare perusal of the  item No. 5 of the G.O. Dated  

24.11.2001 would  go  to  show that  this  fact  has  been 

accepted therein that institution in question is one and 

the same, but the same has been directed to be treated  

as  a  separate  unit  for  administrative  purposes.  This  

notification is not at all consistent with the provisions of  

U.P. Intermediate Education Act, 1921; inasmuch as, no 

where under the U.P. Intermediate Education Act, 1921,  

the District Basic Education Officer has been vested with  

any  administrative  control,  this  direction  is  totally  

destructive of the very scheme. 

….The  District  Basic  Education  Officer  has  got  no  

authority or jurisdiction to deal with upgraded junior High 

School,  inasmuch as the entire entity  of  the institution 

changes, but only on account of payment being made t  

teaching and non-teaching staff under U.P. Act No. 6 of  

1979.  The District  Basic  Education  Officer  has role  to  

play within the four corner of provisions of U.P. Act No. 6  

of  1979  i.e.  the  District  Basic  Education  Officer  can 

exercise and invoke power under Sections 3(3), 5(1), 6(3) 

of U.P. Act No. 6 of 1979, in case pre-requisite terms and  

conditions  for  exercising  and  invoking  aforementioned  

power in question is in existence and apart from this the  

District Basic Education Officer has got no authority or  

jurisdiction to go into question of validity of elections or  

continuance  of  manager  or  office  bearers.  Even 

otherwise total anomalous situation  would be created in  

case,  in  respect  of  same Committee  of  Management,  

treating them separate unit, both District Basic Education 
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Officer and District Inspector of Schools are permitted to  

adjudicate  the  question  of  validity  of  elections  and 

continuance of office bearers.”

 The next judgment which considered the Government Order 

dated  24.11.2001  is  judgment  reported  in  2005(66)ALR  398 

Committee of Management Beni Singh Vaidic Vidyawati Inter 

College, Baluganj, Agra and others. The institution was earlier 

Junior High School governed by 1978 Payment of Salaries Act. The 

institution was recognised on 21.12.1988 as unaided High School. 

The  institution  was  granted  recognition  for  Intermediate  classes 

Vitta Vihin on 16.10.1995. Five teachers of the Junior High School 

level  retired  and  thereafter  committee  of  management  initiated 

process  for  selection  but  no  selection  could  be  undertaken  on 

account  of  the  objection  of  the  Basic  Shiksha  Adhikari  that 

institution  has  been  upgraded,  hence  no  selection  can  be 

undertaken treating the institution as a Junior  High School.  The 

Basic Shiksha Adhikari  has however, passed an order on 6.6.2002, 

directing  the  committee  of  management  to  appoint  one  Agam 

Prakash Deepak in the institution on compassionate ground. The 

committee  of  management  objected  to  the  order  of  the  Basic 

Shiksha Adhikari  and filed writ  petition. One of the questions for 

consideration was as to whether after upgradaton, Basic Shiksha 

Adhikari has administrative control for payment of salary under the 

1978 Act and whether he can direct a compassionate appointment 

to be made. The contention of the petitioner was that Basic Shiksha 

Adhikari  could have administrative control only up to payment of 

salary  and  has  no  administrative  control  over  the  appointment. 

Hon'ble Single Judge noticed the Full Bench judgment in State of 

U.P. Vs. District Judge as well as  Ramesh Singh Vs. State of 

U.P. and observed that the aforesaid judgements were in context of 

management  dispute  and  distinguished  the  said  judgment. 

Following was laid down in paragraphs 13,14,15 and 16:
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“13. The up gradation of an aided Junior High School as  

unaided High School/Intermediate College does not take 

away the institution from the financial control of the Basic  

Shiksha Adhikari. The power of the State Government to 

issue Government Order dated 24.11.2001 can be traced 

to Section 9 (iv) of U.P. Intermediate Education Act 1921.  

In order to remove difficulties and smooth functioning of  

the powers,  where they are not so clearly defined the 

State Government can always, fill in the gap. The Basic  

Education  Officer  as  such  does  not  cease  to  have 

administrative or financial control over the institution. He,  

however, ceases to have control over the management in 

so  far  as  it  touches  and  deals  with  the  scheme  of  

administration and the functioning of the High School and 

Intermediate classes are concerned.

14. The  petitioner  does  not  have  any  teaching  

qualification.  He  was  appointed  without  consent  and 

resolution  of  the  committee  of  management  of  the 

institution.  The  District  Basic  Education  Officer  has  

defended  his  action  under  Government  Order  dated 

31.1.1997,  which  provides  for  compassionate 

appointment. Para 3 of this Government Order provides 

with such appointment can be given even to untrained 

teachers provided he completes the training after he is  

appointed.

15. I find substance in the submission of .learned counsel  

for  the  petitioner  that  the  Government  Order  dated 

31.1.1997  is  in  conflict  with  Rule  4  of  the  U.P.  

Recognised  Basic  Schools  (Junior  High  Schools)  

(Recruitment  and  Conditions  of  Services  of  Teachers)  



71

Rules 1978 which provides for educational qualification 

for  appointment  as  assistant  teachers  in  Junior  High  

School including the teaching qualifications. These rules  

do  not  provide  for  any  exception  from  the  teaching 

qualifications.  Further,  I  find  that  after  enforcement  of  

National  Council  of  Teachers  Education  Act  1993  no 

untrained  teacher  can  be  appointed  even  on 

compassionate grounds in any school receiving grant-in-

aid from the State Government.

16. Learned counsel for respondent No. 6 has relied 

upon Rule 8 of the U.P. Appointments of Dependants of  

Government  Servant  Dying  in  Harness  Rules  1974.  A 

perusal  of  the Rule 8 shows,  it  refers  to age and the  

procedure  for  appointment  to  be  relaxed,  but  no 

relaxation is provided for  minimum qualification for  the 

post. There is no provision under these rules to relaxing  

essential  educational,  qualification  and  training 

qualification. The respondent No. 6 as such could not be  

appointed as Assistant Teacher in the institution and to  

that  extent  1  hold  that  the Para 3 of  the Government  

Order  dated  31.1.1998  is  ultra,  vires  Rule  14  of  U.P.  

Recognised  Basic-Schools  (Junior  High  Schools)  

(Recruitment  and  Conditions  of  Service  of  Teachers)  

Rules 1978 as well as the provisions of Section 14 of the  

National Council of Teachers Education Act 1993.”

We  are  of  the  view  that  the  Government  Order dated 

24.11.2011  can  be  supported  only  to  the  extent  of  payment  of 

salary  of  teachers at  the Junior  High School  level  and ancillary 

power  thereunder.  However,  the  Basic  Shiksha  Adhikari  cannot 

exercise any administrative control over the institution except to the 
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extent of payment of salary nor can make any appointment in view 

of the applicability of 1921 and 1982 Acts. The judgment of Hon'ble 

Single Judge in  Committee of Management Beni Singh Vaidic 

Vidyawati Inter College, Baluganj, Agra and others (supra) to 

that extent cannot be approved. It is relevant to note that against 

the  judgment  of  Hon'ble  Single  Judge dated  7.9.2005  in 

Committee of Management Beni Singh Vaidic Vidyawati Inter 

College, Baluganj, Agra and others  (supra) special appeal No. 

1419  of 2005, Agam Prakash Deepak Vs. State of U.P. was filed, 

which appeal was also dismissed on 29.11.2005.

The Special Appellate bench considered the submissions of 

the appellant only qua the qualifications of the Assistant Teacher 

and laid down that  Assistant  Teacher must  possess the training 

course recognised by the  State Government hence, the appellant 

could not have been appointed as Assistant Teacher hence, the 

appeal was dismissed. No other ratio was laid down in the said 

judgment. 

Another  judgment  of  Hon'ble  Single  Judge  is  Smt.  Shail 

Kumari   Singh  Vs.  State  of  U.P. 2008(1)  ESC  365.  In  the 

aforesaid case, the Court has held that after upgradation of Junior 

High  School,  management  has  to  make  the  appointment  of 

Principal of High School. Paragraphs 15 and 16 of the judgment is 

quoted below:

“15. Coming to the second issue, in my view Section 7-

AA and 7-AB of 1921 Act would be applicable when the 

management  of  the  institution  after  recognition  having 

been  granted  under  Section  7-A  intends  to  make 

appointment  of  part-time teachers  or  instructors  as  an 



73

interim measure.  In  such cases,  the  management  has 

power to make appointment on its own without following 

the procedure laid down under 1982 Act but where the 

appointments are to be made on full time regular basis,  

neither  Section  7-AA  has  any  application  nor  the 

management  can  bypass  the  procedure  laid  down  in  

1982 Act merely on the ground that upgraded institution is  

unaided for the reason that application of 1982 Act is not  

dependent on the fact whether the institution is aided or  

unaided.  This  issue  has  also  been  considered  by  a  

Division  Bench  in  Special  Appeal  No.  1408  of  2005 

Narendra  Singh  v.  State  of  U.P.  and  Ors.  decided  on  

28.11.2005 wherein it has been held:

“Section 16 of 1982 Act prohibits any appointment of  

teacher in the institution unless it is recommended by 

the commission. Neither in the definition clause nor  

under Section 16 of  the 1982 Act,  teachers of  the 

recognised or unaided institution are excluded. The 

institutions excluded from the purview of 1982 Act,  

are  those,  which  are  maintained  by  the  State  

Government,  otherwise  all  recognised  institutions 

have been restrained from making any appointment  

of  teachers  in  their  institution  unless  it  is  

recommended by the commission irrespective of the 

fact that they are aided or unaided. Sections 7-A, 7-

AA and 7-AB of the Act also nowhere mentions the  

word "aided or unaided", as is being suggested by 

the learned Counsel for the appellant. A bare reading  

of Sections 7-A, 7-AA and 7-AB of me Act show that  

the management of an institution, whether aided or  

unaided, if intends to make appointment of part-time 

teachers, as an interim measure, it may do so from 
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its own resources. Meaning thereby, the payment of  

salary  or  wages  or  honorarium  to  such  part-time 

teachers shall be arranged by the management from 

its own financial resources and the provisions of the,  

U.P.  High  School  and  Intermediate  Colleges 

(Payment  of  Salaries  of  Teachers  and  Other 

Employees)Act,  1971  are  not  applicable  in  such 

case.  Similarly,  for  appointment  of  such  part-time 

teachers, whether in aided or unaided institution, the  

provisions,  of  1982 Act  are also inapplicable.  This  

shows that in respect of such institution also, where  

appointment  of  teachers  have  to  be  made  under  

1982 Act, if  the management intends to make only 

part-time  appointment,  it  may  be  made  without  

having  any  recommendation  from the  Commission 

but the payment shall, be made by the management  

from its own resources.

Admittedly, the petitioner, in the present case, was 

appointed in the year 1993 by the management on  

its  own  although  under  1982  Act  an  appointment  

could have been made by the management only on 

the recommendation of the commission. Therefore,  

we are of the view that the Hon'ble Single Judge has  

rightly held that the management had no power to  

make appointment of the teacher, which is not part-

time,  in  the  year  1993.  Learned  Counsel  for  the  

appellant stated that date of appointment, mentioned 

in the order, as 1983, is not correct  since he was  

actually appointed by the order dated 8.6.1993. Be 

that  as it  may,  it  will  not  improve the case of  the  

appellant,  since  in  both  the  contingencies,  the 

management  did  not  have  power  to  make 
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appointment  without  having  any  recommendation 

from  the  commission  under  1982  Act.  In  the 

circumstances, there is no error in the order passed 

by the Hon'ble Single Judge.”

16. In the case in hand, while granting recognition as 

High School, the Board clearly imposed a condition that  

the management has to make appointment of Principal of  

High School. Obviously, such appointment was not to be  

made as an interim measure or on part-time basis and,  

therefore,  the  appointment  of  Principal  has  to  be  in  

respect  of  upgraded  institution  as  per  the  procedure 

prescribed in 1982 Act and the management could not  

have made appointment  by  resorting  to  the  provisions 

applicable to Junior High School, since after upgradation 

as  High  School,  no  appointment  of  

Headmaster/Headmistress  of  Junior  High  School  could  

have  been  made  in  law  as  the  post  of  

Headmaster/Headmistress  of  Junior  High  School  

becomes  inoperative  after  upgradation  since  only  one 

head of  the institution could have continued at  a time.  

Therefore, there could be only one Principal and that too  

of High School. This is what has been held by Division  

Bench in Ajay Pratap Rai (Supra) also and in my view,  

that  is  the  only  cogent  and  practical  solution  in  such  

cases otherwise it would create a chaotic situation. Issue 

No. 2 is decided accordingly.”

The judgment of Hon'ble Single Judge which is impugned in 

the leading appeal being Special appeal No. 25 of 2006 relying on 

the  Full  Bench in  State of U.P. Vs. District Judge (Supra) and 

Division Bench judgment in  Shiksha Prasar Samiti Vs. State of 

U.P. and others as well as after considering the relevant provisions 
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of U.P. Intermediate Education Act, 1921, Sections 2(b) 2(d) and 7A 

as well  as provisions of  1982 Act,  held that after a Junior High 

School  is  upgraded  as  High  School,  the  provisions  of  U.P. 

Intermediate  Education  1921  and  U.P.  Act  No.  5  of  1982  are 

applicable and selection made by the Basic  Shiksha Adhikari  of 

appellant Manju Awasthi  was quashed. We are of the view that 

judgment of Hon'ble Single Judge cannot be faulted and we do not 

find any good ground in the appeal to interfere with the impugned 

judgment.

Other judgements of Hon'ble Single Judges which are under 

challenge place reliance on the judgment of Smt. Sushila Gupta 

which was subject matter of challenge in appeal no. 25 of 2006. We 

having endorsed the view taken by  Hon'ble Single Judge in Smt. 

Sushila Gupta's case do not find any fault with the judgements of 

Hon'ble Single Judge which are under challenge in this appeal. 

The selections made by the Basic Shiksha Adhikari under the 

provisions of U.P. Recognized Basic Schools (Junior High Schools) 

(Recruitment and Conditions of Service of Teachers) Rules, 1978, 

have rightly been quashed in the writ petitions by  Hon'ble Single 

Judge on the ground that after upgradation of a Junior High School, 

selection/appointment is to be made in accordance with 1921 Act 

and U.P. Act No. 5 of 1982.  As noticed above, we have found that 

the  State Government as well as the educational authorities have 

not  been  properly  construing  the  provisions  of  Section  7A and 

under  the  misconception,  they  have  granted  recognition  to  the 

institution under section 7A, for the first time whereas recognition 

under  section  7A  is  to  be  granted  to  an  existing  recognised 

institution within the meaning of  section 2(b).  We thus, feel  that 

certain directions are necessary to be issued in this context. We 

have already observed that our observations and interpretation of 
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Section  7A in  no  manner  shall  affect  any  recognition  already 

granted to an institution under section 7A and institution which has 

been granted recognition  shall be treated to be duly recognised but 

necessary action which has not yet been taken with respect to the 

said  institution  is   required  to  be  taken  by  the  educational 

authorities as per our observation. The appeals are disposed of 

with following directions:

1. The  judgment  of  Hon'ble  Single  Judge impugned  in  the 

appeal holding that after upgradation of a Junior High School 

to High School,  appointment  and selection on the post  of 

Head Master shall be made in accordance with 1921 Act and 

U.P. Act No. 5 of 1982 are upheld and prayer of the appellant 

to set aside the judgment of Hon'ble Single Judge is refused.

2. The recognition/permission under section 7A shall be granted 

to an institution which is already recognised institution within 

meaning of section 2(b) of 1921 Act. 

3. Recognition to a junior high school as High School is to be 

granted in accordance with the provisions of section 7(4) of 

1921 Act. 

4. The  State  is  fully  empowered  to  grant  recognition  under 

section 7(4) or Section 7A without finance (Vitta vihin).

5. After an institution is granted recognition for the first time as a 

High School minimum necessary post of teachers and Head 

Master is contemplated to be created even though without 

finance(Vitta Vihin) so as to fill up those posts in accordance 

with 1921 Act and 1982 Act. 

6. Against the recognition/permission granted under section 7A, 

the  appointment  of  a  part  time  teacher  or  instructor  as 

contemplated under section 7A(a) shall be continued to be 

made by the management as per the  Government Orders 
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issued  from  time  to  time  regulating  their  terms  and 

conditions. 

All the appeals are disposed of accordingly.

Parties shall bear their own costs. 

Order Date :- .6.11.2012
LA/-


